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vhy unscaled analyses are nevertheless useful. Federal Defendents must also further| SLDMWA
explain and/or refine the statistical methodologies vsed fo develop these fpures,™ Iid, at| WWD
B5-956, SJRECWA

« “The record dogs oot support the BiOp's coaclusiens about the conmection between| 106
Froject operations on the ¢ne hand and pollution andfor food limitations on the other.| continued
This is not the best available science.” [d. at 955,

¢ “{T]he BiOp does not clearly explain the rationale for imposing a 4:1 ratio in above
mrmal and wet wears. Particularly in light of the potential adverse consequences of
inposing such a ratio, this is unlawful.” fd at 957,

s “Likewise, although there is marginal record support for the imposition of some form of]
OMR fow restriction, Action TV.2.3 must be remanded for further explanation of the
recessity for the specific Now prescriptions imposed, which are derived primarily from
FTM simulations, s method that is undisputedly an imperfect, if oot incompeteat,
predictor of salmon behavior.™ Jd at 957,

= “Aetion IV.3 suffers from a similar defiect. Although there is record support for some form of]
astion designed to prevent large nembers of fGsh from being killed or harmed at the export
facilities, lawfil explanation is required 1o justify the specific rigeers imposed by Action
A" id at 937,

* ‘Federsl Defeadants failed to sufficiently explain whether the RFA can be implementzd
consistent with the co-equal, non-environments] statutory purposes of the action.” Jd. at
957,

= {Whilz there is ancedotal evidence for some of the general approaches used in these
EPA Actions, the specific prescriptions imposed are not sufficienly justified or
ecplained. NMFS acted arbitrarily and capriciously in concluding that Actions TV 2.1,
V2.3, and IV.3 are essential to avoid jeopardy and/or adverse modification.” [d. at 957,

In light of these and other sericus flaws in the last biological opimions, Reclamation,
FWS, and NMFS must engage in @ fundamental reamalysis of the effect of CVP and 3
operatlms on e l1sed specles, and whe necessity for and eficacy of any measares inendad
address such effects. For their part, FWS and NMF3 must do such resnalysis and issue ne
balogieal opiniong. For it part, Reclamation must congider those new opinions, and make
determination of its ESA obligations. In performing these tasks, all the federal agencies shoul,

carefully consider the data and analysis of tmpacts and alternatives produced through the NEP
process.

Reclamation must prepare a new biological assessment for e new consellations, A ne
hiolagical assessment is necessary both because of new scientific data and smudies that hav
beeome nvailable sinoe 2008, and beecouse of changes in ouwrent ond plooned project operation
since 2008, Among other recent information, new science since 2008 includes life-cycle models
analyses of ammomum impacts oo the food web, and analyses addressing the need for a “fal
X2" messure. An example of chenged project operations is implementation of the San Joaqui
River Restoration Program, which requires the restoration of flows to the Saa Joaquin Rive
Basin @nd the reintroducton of spring-run Chinosk salmon into the San Joagquin River
Beclarmation has already begun modifyiag the flows that reach the Delta, and reintroduction o
spring-run Chinook salmon to the San Joagquin River is scheduled to begin by December 31
2012,
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The consultation must alse consider other, ongoing regulatory and permitting processes SLDMWA
that will influence project operations and the affected envircnment. The BDCF is expected o) WWD
provide he basis for endangered species permits for, and a bislogical opinion regarding, in-Dela| SJRECWA
operations of the SWP and CVP beginning in gbout 2025, The draft BDCP is scheduled to be! 106
rekeased n late 2012 gnd finalized n 2011, Elements of the BDCP aot invelving CVP and SWP| continued
operations will improve conditions for listed species even before new facilities become operative
in 2025, Also, the State Waler Resources Control Board (“State Water Board™) is in the process
of revising its existing Bay-Delta Plan. This revision may include updated or new objectives
(eg. Sar Joaqun River flow objectives) that could impact project operaticas. Al that and more
must be onsidered in a new biological assessment, and in the new biological opinions.

4 final issue related to the new consultations is what peried of project operations should
be inclufed in the consultation. The FWS and NMFS will issue new biological opinions for
BDCP that will address in-Delta CVP and SWP beginning in 2025. Those biological opinions
will ther supemede the biological opiniens that result from the reconsultation pursuant to the
remand. Accordingly, the Public Water Agencies suggest that the reconsultation, and the related
MEPA nview, address project operations unftil in-Deka CVF and WP operations are mvertd|
through the BOCP permits and BDCP-related biologicsl opinions.

B The NEPA Rulings

The disiriet court did nol direct what level of NEPA review Reclamation should| = -DMWVA
undertakbe on remand. In the Consolidoted Delta Smelt Cases the distiet court ruled that .
Reclametion’s provisional acceptance and implementation of the 2008 Delta Smelt BiCp and its| SJRECWA
RPA constituted “major federal action™ because those sctions represented 1 significant chanpe to 107
the opemtional stantus quo of the coordinated operations of the CVP and SWT. (Memorandum
Decision re Cross Motions for Summary Judgment on NEPA Issues (Mov. 13, 2009), Dec. 399 at
33, 47 ) The court explained that the “critical mguiry” with reepect tn the *major federal action™
issue is “whether the BiOp causes a change to the operational status quo of an existing projec.”
(Doc. 39 at 33) The cowrt concluded that the “RPA will be implemented by alterng flow
patterns” and “implementing suchk management actions constitutes a new and unprecedenied
change n project operations, which will have restrictive impacts that heve the potential to be
major and adverse.” (Doc. 399 at 36, fn. 13.) The court explained that *Reclamation’s decision
to implement the RPA is a “revision [of] its procedures or standards’ for operating the Jones
pumping plant and other facilities significantly affecting OMR Rows™ and is therefore “major
federal iction becauss it substantially alters the status quo of the Projects” operations” (Doc.
399 at 41-42 [alteration in orginal].)

The district court explained that where the “major federal action™ component for
irggering NEFA is mer, “an agency must prepare an EIS “where there are subsantial questions
about whether a project may cause degradation of the humsan environment.” (Doc. 399 at 42
[quoting Native Ecaspsiems Coumeil v. U8, Forest Sere, 428 F.3d 1233, 1239 (%th Cir. 20057].)
The court found it undisputed that “implementztion of the BPA reduced pumping by more than
300,000 AF in the 2008-09 water year™ and that such reductions ie expons from the Delta may
place greater demands upon altersative sources of water, including groundwater. (Doc, 399 at
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43) The cowrt also found the “potential environmental impact of groundwater overdraft is | SLOMWA
beyond reasonable dispute.” (fdl) The court concluded that tus, in and of itself, “raisesthe kind | WWD

of ‘serious questions’ about whether a project may canse significant degradation of the human | SIRECWA
environment, requiring NEPA compliance.” (Doc. 3%9 at 44.) The court therzfore aeld that| 07
Reclamation must comply with NEPA and that “NEPA applizs to Reclamation's acceptince and | continued
implementation of the BiOp and itz RPA." (fd.)

The dismct court's summary judgment ruling on the NEPA issue in the Comolidared
Safmonid Caser relied heavily on the analysis contained in the Consolidaied Delta Smelt Cases
NEPA nuling. Conrsal. Salmonid Cases, 688 F. Supp. 2d 1013 (ED. Cal. 2010). The district
court concluded that “Reclamation s operation of the projects to comply with the 2009 Salmonid
BiDp RPAs is major federal actisn under NEPA™ Jfd at 1024, The court concluded that
“implementation of the 2009 Salmonid BiOp iz not & coatinuaton of the siama quo™ and
“implementation of the RPA consfitutes a non-rivial ‘revision of procedures or standards’ for
the operation of the Projects with draconian consequences™ J[d. at 1031, 1032, The court
concluded that at the very least, the OME Flow Restrictions i1 the RPA constituted “a significant
revision to Reclamation's procedures and standards for opemting the CVP" Jd at 1033, The
court found that “it 15 hard to imagine more sigmficant adverse effect to the human envronment
than were effectuated by implementation of the RPAs." [d. ® 1032, The court found that it was
undisputed that “the REPA will moscrially reduce water expoits by 5-7 persent, or appreximately
330,000 AF” and concluded that i- was beyond dispute “tha: such reductions have the potential
to sipnificantly effect the human environment .. " fd. at 1082, The court therefore concluded
that there was no dispute that ““there are substantial guestions' about whether cosrdinated
operation of the CVP and SWP under the RPAs *may cause significant degradation of the human
eovironment™ and that *[n]o more is required to trigger NEPA,™ Id at 1034,

The common thread in both decisions is that Reclamation must analyze wder FEPA the
potential impacts of any proposal or plan to modify the longstanding and ongoing coordinated
oparatione of the CVP and 8WP bafore making any such changee to CVP and WP merations
pursuant to an ESA section 7 consultation. Thus, the ultimate scope of Reclamation's tisk under
NEPA depends upon the outcome of the ESA section 7 consultation among Reclamaton, FWS
and NMFS. IF after consultatior with FWS and WNMFS Reclamation concludes that project
operations will not jeapardize the listed species or adversely modify their critical habatal, then no
mejor changes 1o the regime governing project operations siould be required, and hence there
would be no sipnificant effzcts on the existing human enviconment triggering the nesd for an
E[S. In that circumstance, an environmental ssgesgment would likely suffice to meel MEPA's
requirements. The NOI indicates that Reclamation has decided to prepare an EIS. That is a
discretionary choice NEPA allows. even if upon further analvsis the likely envionmental
impacts are revealed to be minor. Qur point bere is only that if there are no major cianges to
CVP and SWP operations, then an EIS likely would not be required.

On the other hand, if the sew consultation results ic a finding of jeopadizing effect or
adverse modification of crtical kabitat, then Reclamation must consider what reasorable and
prudent alternatives (“RPAs™) to proposed operations are both necessary and efficasious. If
Reclamstion concludes that major changes to project opemtions will be required in order to
avoid jeopardizing listed species or adversely modifying their cntical habitat, then the scope of
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Reclamation’s lask to meet WNEPA'S requiremnents will increase substantially.” The major changes SLOMWA
1o CVP and SWP operations required by the RPAS in the last biological opinions, for example, | VWD _
resulted in devastating adverse environmental and socioeconomic impacts within the project SJRECWA
service arens, including particularly within the west side of the San Joaquin valley. Under the 107

district court’s ruling, Reclamaticn would then be duty bound to consider the impects from | continued
chanpee in project operatioss on e quality of the human environment, as well ag aliernatives
that may lessen those impacis while still meeting the requirements of the ESA. That wil require
an EIS.

Although the ultimate scopz of the required NEPA review will vary depending wpon what
changes to project operations, if any, Reclamalion decides are necded to mect its cbligation
under E3A section 7, the NEPA gad ESA processes may and should proceed concurreatly. See
40 C.F.R. § 1502.25(a), 50 C.F.R. § 402.06; NEPA Handbook at 2-21 - 3-23. Basid on the
N0, it appears that Reclamation agrees that it may and should begin ils NEPA process well
before the seclion 7 consuliation is completed. Information developed in the NEPA process
should inform and improve the ESA consultations. Likewise, information developed during
ESA consultation should be consicered for the NEPA process.

C. dlines For Com and

Reclamation must complets its ESA consultation and NEPA review by deadlines ordered | SLDMWA
by the district court. These deadlizses differ between the two cases, The respective deadines are: WWD

SJRECWA
Consolidated Delta Smelt Cases  Consalidated Salmonid Cases | 108
Draft BiOp Dot 1, 2011 Oct. 1, 2014
Draft EIS April 1, 2015
Finel EIS Mov. 1,2013 Feb. 1, 2016

(Within 25-months of receiving

draft BiDp / RPA)

Final BiOp Dec. 1, 2013 | Feb. 1, 2016

| Record of Decision | April 29, 2016

These dates were set by the court after consideration of representetions by the federa’ agencies
regarding how much time they needed to complete each consultatioa and ralated NEP A review,

It appears from the NOI that Reclamation may mtend to analyze in & singl: EIS the
effects of any changes to CVP and SWP operations for both the delta smelt and salmomid
gpecies  [inder the remand sehedules get by the conrt in the farn cazes, the eotire remand process
related to delta smelt must be completed by December 1, 2013, while even 2 draft salimonid
biological opinian is not due to be completed uatil October 1, 2014, Hence, unkss Reclamation
and NMFS complete the remand required by the judgment n the Consolidated Salmoniad Cases

We do not address here the obligations of FWS and NMFS under NEPA, as the NOI relaks solely o
Reclamation's intention to prepare an EIS. The obligutions of FWE and NMFS with respsct to he existing
binlogical opinioes are the subject of ongoing litigation in the Ninth Cirgait, and nothing in or absent from this letter
should be construed as a waiver of any position rgarding the WEPA obligations of thoss agenciss,

]
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much more quickly fan the cout's schedule would require, a change in schedule will be| SLDMWA
necessary to accommodate & combined snalysis integrating all the listed species. Depending| WWD
upon furher clerification and discussions with Reclamation, FWS, and NMFS, the Public Water| SIRECWA
Agencie: would consider supporting a change ia the remand schedules if reasonably pecessary| 102

for the perpose of allowing an integrated analysis covenrng all the listed species. continued

The existing separate remacd schedules allow Reclamation, FWS, and NMF3 more than
adequate time to complete the full analyses required under NEPA and the ESA ssparately. The
court's requirement that the agences meet dates certzin does not sxcuse an abbrevialed, out-
dated or incomplete analysis. However, if the federal apences now believe that either existing
schedule would preclude them from doing such full analysis, then the Public Water Agencies are
apen to liscussions with them regarding potential adjustmerts. Again depending upoa further
discussicns with the fedeml agencies, the Public Water Agencies would consider supporting an
extensior of time if and to the extent necessary to do the full analyses required by the 254 and
NEPA.

IV. NEPA'S REQUIREMENTS

NEPA has a oumber of requirements that must be carefully followed in orcer to be SLQMWA
lagally sompliant with the satute and implementing mgulations. We address several of theae WWD
obligaticns below, in response to tie limited information provided in the NOI. As Redamation, SJRECWA
decides upon and reveals more abeut its intended NEPA review, we will likely have aiditional, 108
comments to provide.

Al Purpose And Need

An EIS must contain a statement of “purpose and oeed™ which briefly specifies “the
underlyinzg purpese snd need to which the [lead] agency is respondmg in proposing the
alizrmatives including the proposed action.” 40 CFR. § 150213, The purpose and nesd
statemnert “is a critical element tat sets the overall direction of the process and serves as an
important screening criterion for determining which altematives are reasomable.” NEPA
Handbosk at 8-5. This purpose and need are important because they will inform the range of
aliematives ulfimately selected for analysis in the EIS and “[a]ll reasonable aliernatives
examined in deail must meet the defined purpose and need.” fid.

The Department of the Interior's WEPA regulations provide that in “some instances it
may be sppropriate for the bureau © describe its “purpose’ and its “need” as distinct aspects. The
‘need’ for the action may be desaibed es the wnderlying problem or opportunity to which the
apency & responding with the action. The ‘pumose’ may refer to the goal or objective that the
bureau it trying to achieve, and should be stated to the extent possible, in terms of desired
outcomes.” 43 C.F.R. § 46.420(a)1).

The NOI states that the “purpose” of the action “is to continue operations of the CVE, in
coordinetion with the SWP, as described in the 2008 Biological Assessment (as modified) to
meet its authonzed purposes, in @ manner that: {1] [ils consistent with Federal Reclametion law,
applicable siatules, previous agreements and permits, and contractual obligations; (2] [a]voids
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Jeepardizing the continued existence of federally listed species; and [3] [d]oes oot result in EEEEWA

destruction or adverse modification of designated crtical habitat” 77 Fed. Reg. at 18859, SIRECWA
Regarding “need,” the NOI mentioss only the CVP, stating that continued operation of the CVP

is "needed” w “provide food control, water supply, fish and wildlife restorafion and 109 )
enhancement, and power geaeraticn. It zlso provides navigation, recreation, and water quality |COntinued
benefite.” [fd. The MOI then goes on o observe, however, that coordinated preject operations
were “found to likely jecpardize the continued existence of listed species and adversely modify
critical habitat. fd. This s an epparent reference to the conclusions of the two Hological
opinions the district court foand to be fundamentally defective, and which will be superseded by
new biolgical opinions after completion of reconsultation.

The Public Water Agencies believe that in this case, the prrpose of the actior and the
mead forthe action are distinet—and, the EIS should reflect that difference. Here, the prrpose of
the acticn, the “poal or objective” expressed in terms of “desired outcomes,” should be to
continue long-lerm operation of both the CVP and SWP in : manoer that wil enable
Reclamation and the DWR to satisfy their contraciual and other obligations to the fullest extent
possible. Importantly, those obligations include optimizing water deliveries to CVP end SWP
CONMTACIONS WP [0 conract amounts, to help meet the needs of 23 million people and 2 million

acres of agricultural land.* With population growth, the demands on CVP eand SWP supalies will
likely imcrcaac over time.

Compliznce with the ESA should not be included in e purpose of the proposed action.
Instead, in the context here, providing water supply &5 fully as pessible while still cemplying
with the ESA pives rise to the neea for the action, The “unde:lying problem”™ that Reclamation is
responding 1o is the difficulty botb projects have had in serving  water supply and other project
purposet while complying with the ESA. [n recent years, changes to project operations that
purportedly were necessary to comply with the ESA have wevercly impaired the water supply
function of the two projects, with disastrous comsequences. Beclamation's present NEPA. review
should therefore be keenly focused on identifying actions it aed DWR can take to better serve the
water sepply purposes of the projects while still meeting the requirements of the ESA,
Reclamstion's analysis must consider what effact the coordinated operations of the TVP and
SWT acually bave on species survival and recovery, what measurss are propossd to reduce or
compensate for such effects, what the dam show about the likely efficacy of those measares, and
what other effects those measures will canse including through reductions of water supply. That
analysis should distinguish between actions that are pecessary to comply with the mandates of
the ESA, and other sctions that may provide some additiomal protection or benefit for listed
species, but are not necessary to comply with the ESA. The stalement of pupose and need
should make clear that an action &lternative under which operations will comply with the ESA
with mizimal water supply impacts would be deemed superior to an action akernative under
which operations will comply wit the ESA bat cause substantial water supply impacts. The
Public Water Agencics” definition of the purpess and need dees so, and will help Reclamation to
appropriately focus the proposed action and range of alternatives to be considered in the EIS.

1

That obligation is typecally found in Artzles §1(3) and | 2{a) of e CVEP water service contracts. It is
foumd in Articles k), 6(c) and 16(b) of the standird SWP contract.
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Two staitements in the NOI's purpose and need sestion require additional comment. WWD

First, the text states that the purpose of the action 15 to contime project operations “as described SJRECWA
in the 2008 Biological Assessment (as modified).™ As stated elsewhers in this letier anc in other
camespondence with Reclamation, Reclamation must prepare a new biological assessment. 'We 109 .
therefore disagree with the NOI tothe exient that it implies that no new biological assessment js | CONtinued
neceggary. Furthermore, DWR and the Public Water Agencies should be permitted 1o directly

and actively participate in the peeparation of the binlogical assessment. Second, 15 stated

elwewher= in this letter and other comespondence, the Public Water Apencies reject any

suggestion that the conclusions of the existing biclogical opinions regarding effects on listed

species are a legitimate starting point for the NEPA process or the new comsultatins. As
demonsirated above, those biological opinions and their reasonable and prudent alternatives were

remanded because they were not based on the best available science and were otherwise
unsupportable and unjustified.

B.  Affected Environment
SLDMWA

To fulfill its NEPA duties, Reclamation must also provide a description of the affecied | \yn0py
ervironment. Reclamation is required to “succinctly describe the environment of the ireafs) to SIRECWA
be affected or created by the alternatives under comsideration.” 40 CER. § 1502..5. This 110
discussion should include “z general description of the physical environment of the preject area
and & mzp defining the project ares, the essociated ecosystem(s), and the affected envimnment.”
WNEPA Handbook at 8-13. This general description “should melude not ooly the physical setting
for the project, but it should describe those features—pgeographic, cultural, recreaional, or
unicgue or significant wildlife or vegetation—that distinguish the affected area from other aneas.”
Id. The condition of the affected environment includes the presence of a suite of stressors other
than project operations that affect listed species. It also includes conditivns within the service
arzas that are dependent upon water deliveries from the CVP and SWP.

The MOl does not use the term “affected environment.” Under the heading *V. Project
Area” the WO states that “[t]he project area includes the CVP and SWP Service Areas end
facilities, as described in this section,” 77 Fed. Reg, at |8859, We zgree that the directly
affected environment includss all of the CVF and SWF service areas, as well as the arcas where
CVP and SWP facilities are locared. The service area and project facilities include much of
California. To deseribe the affected environment, the EIS must go furthar and include a general
description of the physical envircnment within the service areas. 40 CFR. § 150215, The
affected environmeni should incude the ares of and conditions within the Delta, and the
Sacramento and San Joaquin river watersheds. The affected environment will encompass areas
extending beyond the CVP and SWP service areas as well. For example, reductiont in weter
supplies expored [mvm the Dela may increase demands on Colorado River wagr as an
alternative supply for Southern California.  Identifying the direct and indirect effects of
restrictions on CVP and SWP operations therefore requires consideration of condifions in a

broad geographic region.

Accurately defining the oxtent and present condition of the affected environment is
important to the analysis of envircnment:l consequences. “The peneral description constitutes a
basis from which specific covironmental effiects can be assesed.” NEPA Handbook at8-13. As
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the NEP4 Handbook further explains: “If available, the historic changes and trends affecting a SLDMwA
resource or feature, up to and including present conditions, should be deseribed to set the stage WWD

for the projection of future chanpes and trends concerning the resource or feature.” fd. In SJRECWA
particular, there are many historic end existing factors and coaditions that affect the survival and 110 ]
recovery of listed species, factors that are unrelated to the operations of the projects (e.g., loss of| continued
habitat, upstresm waler uee and diversions by other water users, altecations in land uses,
miunicipal and mdustral discharge:, exolic species ete.). Those factors and conditions should be
carefully described as part of the affected environment so that the effects of future project
operations are considered in the aparopriale conlext, While the historic changes in the Delta and
throughout the area of analysis have occurred and may be identified to “set the stage” the
impacts analysis mus! not atempt o atiribute these past changes and existing impacs to any
acion aftemative. Instead, an azcurate and complete description of existing condtions is
eseential because the cffects of the “no action” altemuative are measured against the axisting
affected environment (e.g., not the environment that existed before the projecs began
operations).

C. o Ac ternafiv

An EIS® must “[iJnclude the alternative of no action.” 40 C.F.R. § 1502.14(d). From the| SLDMWA
MO, it coes not appear that Reclamation has yet defined the no action alternative. *“Bezause the WWD
no action alternative is the basiz to which all other altermatives are compared, it should be SJRECWA
presented first, so the reader can easily compare the other alternatives to it." NEPA Hardbookat| 111
88, Awording to Reclamation’s NEPA Handbook, *“‘[n]o action® represents o projzction of
current conditions and reasonably foreseeable actions lo the most reasonable future responses or
conditions that could oceur during the life of the project without any action aliernatives heing
implemented.” (fd.) Moreaver,

[t]he oo acticn altemnative should not astomaically be considered
the same as the existing condition of the affected environment
because rewsunably foresceable ffure activn: may scour whether
or not any of the project action alternatives ane chosen. When the
no action altermative is differeni from the existing condifion, as
projectzd into the future, the differences should be clearly defined.
Differences could sesult from other water development projects,
land use changes, municipal development, ot other actions. “No

action” 18, therefors, often described as “the future without the
project™

MEPA Handbook at 8.8

In an EIS, the action altermzatives gre compared to themo action alternative to measure the
impacts of each action altermative. See, e.g., Center for Bielagical Diversity v. ULS. Depr. of the
fmterior, 623 F3d 633, 642, (%h Cir. 2010] (A oo action alternative in an EIS allows

zeussien of the requirements of an EIS acoepts Reclmation's apparent assumption hat an =15 will be
required, slihough that is pol 2 foregone conclusien, AS described above, the stope of the required MEPA review
will depesd upon what acions Reclamation decides are necessary to mee: its obligations under the ESA.
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policymikers and the public to compare the environmental consequences of the status quo to the SLDMWA
consequences of the proposed action.  The no action altemadive is meant to “provide a baseline WWD .
against which the action alternative| ]'...is evaluated. Jd A no action alternative must be| SJRECWA
considersd in every EIS. See 40 C.FR. § 1502.14(d)7). The diswict court mled that| 117
Reclametion violated WEPA by significantly modifying project opemtions to meet ESA| continued
requirements without performing any WEPA analysie of the impacts of such modifimtions or
altiernatives to such modifications. Accordingly, in ecder to respond to this ruling on remand,
here the “no action” altemative should be defined to include operations consiskent with
Reclamztion’s and DWR’s obligations and all legal requirements except the requiremeats of the
ESA. Under this definition of “no action,” project operations would continue in complitnce with
other regulatory requirements (e.g, D-1641 as modified by applicable laws, including Wilking
Slough sequirements, FERC license requirements, American River in-river flow requrements,
ete.). Comparing this no action alternative to the action alternatives develeped during tie MEPA
and ESA consultation process will provide the most comprehznsive and aporoprizte disdlosure of
the enviconmental impacts of the vanous action alternatives t» comply with ESA rr:rq1.1irl:r11vl:nis.Ii

When Reclamation defines the no action alternative, it should not include implenentation
of the BFAs in the 2008 FWS anc 200% NMFS BiOps in th: no action allernative. That would
contradizt the district court's rulieg, because the WEPA analysis then would not messure and
disclose the impocts of chonges to CVP and 5WP operations to comply with the ESA. It would
defeat the purpose of the no acticn altemative—to provide a meaningful comparative scenario
with which to gauge the impacts of the action altermatives, As the Ninth Circuit obseved i oa
similar contexl, “[a] no action alteamative in an EIS is meaningless if it assumes the existence of)

the very plan being proposed.” Friends of Yosemite Valley v Kempthorme, 520 F.3d 1024, 1038
(9th Cir 2008)

Appropriately defining the consequences of “no action™ will require analysis net done in
the previous ESA consultation. Tae recard shows that the conclusions in the existing hiological
opinions that absent major changes project cperations would jeopardize listed epecies and
adversey modify crifical habitat were not grounded on rigorous scientific analysis. Forexample,
neither biological opinion emplayed the standard tool of life cycle modeling to test the
significance of the effects of project operations, and other stressors, on the abundarce of the
listed species. While there is no cuestion that project operations have some effect on ndividoal
members of the species through ake at the expont pumps, the significance of that effct on the
overall population was not criticaly examined. It was instead largely presumed in the existing
biolagical opinions. Further, as the district court found, the biological opinions attributed other
adverse effects in the exisling environment such as conlaminants to project operations based only
on speclation and surmise. The shsence of sound scientific analvsis to support the jepardizing

b The gituation hane = unlike most other circumsiances where NEPA review i plrf‘omd,_ hecass the CWP

and SWE were construcied and operating before NEPA and the ESA weré even coacked. Thus, the "no acton™
aliemative, which usually serves as the kaseline for evaluating e significance of envimnmenta] impads of action
alematives, is more complicatcd.  The cxisting projocts including opeations must be capiured io the “no action™
baseline so they e oot meluded in tee new effects of the action alermatives, For this reason, o hypehetical “no
action” shemative that fails to account for cwrrent and previows operafons of the projects would be in impreper
baseline for compamtive analysis. See dmericae Kivers v, Federal Energy Regwiafory Cowem., LET F.24 1007 (Sth
Cir. 1999).
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conclusions in the existing biological opinions completely undermines the validity of the specific iﬁg WA

prescripiions they imposed on project operations to remove that supposed jeopardizicg effect.
Furthermmore, a5 deserbed gbove, project operations have chasged since 2008, and there are ather SJRECWA
regulatory processes that are underway thaet may further alter project operations in the coming m _

years, regardless of whether any action is taken to modify praject operations pursuant tv section| CONfinued
7 of the Z5A.

I the EIS, Reclamation must compare the environmental consequences of the 10 action| SLOMWA
aliernative to the environmental consequences of the action alternatives. With respect to| WWD
consequences for listed species, that comparison should measure and disclose how many more| SJRECWA
fish are expecied to survive and reproduce under one scenario as opposed te anotker. For| 112
example, if reverse flows in Old and Middle rivers are lmited by other existing aon-ESA
regulaticns but not by additional measures under the ESA, what are the expected efects on
population abundance? If additional restrictions on such flows are imposed under the E3A, what
is the erpected affect on abundance of listed species? Do other measures that do nat invalve
restrictions on project operations, such as habitet restoration, offer greater promise of improving
abtundance? The results of these apalyses may then be considered together with the other
environmental consequences associated with various alternatives, including consequenc:s related
to differences in water supply. Such a comparison is essendal to nform policymaker and the!
public regarding the choices w be made.

It may he that despite more rigorous analysis than has been done before there will still be SLDMWA
suhstantial scientific uncertainty -egarding the likely environmental consequences of various | VWD
alternatives, 1If so, that uncertainty should be expressly acknowledged. 40 CF.R. §1502.22, | SJRECWA
That, tao, is important informaticn for policymakers and the public. The existing bological | 113
opinions included specific prescriptions that were initially presented as if they were rejuired by
available science, but on closer examination were found o be based only on personal julgments,
The -5,800 cfs limitzstion on Old and Middle river flows n the 2009 Salmonid Bi0p is one
example. The NEPA process here should make clesr the differences between what is known
based on the best available science, and where the appropriate decizon makers must meke policy
judgments in the face of uncertainty.

D. Proposed Action

Under the CEQ regulations, a notice of intent is supposed to briefly describe “the | SLOMWA
proposed action and possible altematives™ 40 C.FR. § 150822, As discussed ahove, the NOT WwD
does no: clearly identify & proposed action, nor any pessible alternatives. Indeed, from the NO1| SJRECWA
it appeers Reclamation has not yet decided upon & proposed sction, or identified possible| 114
alternatrves to the proposed action.  This apparently reflects the still preliminary and incomplete
ESA consultation. The NOT states only that “[t]he proposed action for the purposes of NEPA
will corsider operational components of the 2008 USFWS and the 2009 WMFS Reasonable and
Prudent Alternatives.” 77 Fed. Reg. at 18860.7 But the NOI does not specifically identify which|

7

An altereative, possible interpreation of this stazment in the MOI is tha: Reclamation, WS and MMFS

have already decided they will again impement the reasooable and prudent altermtives i the exsting bulogical
opinions,and intend to do only perfunctory NEPA analysis and ESA section 7 consultatien. That approsch would
violate MEPA and the ESA, and mise serous issues regarding compliance with the district count™s orders The
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SLOMWA
of the “operaticnal components™ from those biological opinions Reclamation has in mind, except ;-"'."'u"[}
that it will “amalyze™ “flow mansgement actions” “resulting from” those biological spinions. SIRECWA

The NOT does not identify passible alternatives to those components at all. The lack o specific 114
information in the NOT regarding sie proposed action and possible alternatives limits the ability )

of the Public Water Agencies to provide respansive comments here, When and if Reclamation | CONtINUEd
provides specific informotion oa those topics, the Public Water Agencies reqeest that
Reclamaion provide them an opportunity to provide additions] comment,

The NEPA Handbook provides that “[{]he proposed action should be defined in terms of
the Federal decision to be made When the proposed action is related to other actions—
especially other Federal aclions—a careful consideration of the independem value of the
proposed action should be made. When the independence o the proposed action is no clear, it
may be sppropriate to expand the scope to include thoss othe: actions.” NEPA Handbaok at 8-6.
Reclamstion's decision regarding what it must do to comply with the ESA is closely related to
the actims of FWS and WMFS in issuing new biological opirions regarding the effects of project
operatioas on listed species, As a number of the Public Water Agencies have eontendad in the
litigatios, FWS and WMFS have a role and NEPA obligations here as well. Rechamation should
at least consider defining the relevant Federal action subject to NEPA review to in:lude the
actions of FWS and NMFS in issuing the new biclogical opinioas, as well as any role they
regerve for themselves in implementing any messures imposed in the new biological opnions.

Components of the flawed existing biological opinions should not be incleded 5 part of
the proposed action. First, Reclamation does not yet know the outcome of reconsultstion, and
should rot presume at this point that amy reasonable and prodent alternatives are needed to avoid
jeopardizing the continued existepce of listed species or the adverse modification of designated
eritical habitat. Furthermore, meny of the specific components of the 2008 FWS wnd 2009
MMFS RPAc were found ualawfil, and hence are poor cardidates for incluzion in a proposed
action. See Section LD, below (discussing rejected RPA components). It may be appropriate
to include some elements of the RPAs in the existing BiOps in potential alternatives for
discussion and analysis, but the achitrary and illegal nature of those messures would provide a
sound tasis for rejecting them. The NOI stales thal the “proposed action will not consider™
alternatives “that woild require filure studies.” However, NEZPA requires new studies vhers the
availablz information is incomple:s, unless the agency can make specific findings of evorbitant
cost and infeazbility, 40 C.FR. § 150222,

The Public Water Apencies submit that a scientifically rigorous analysis of the effects of
CVP apd SWP operations would likely conclode that those operations do not jeopardize the
listed species or adversely modify their critical habitat, Accordingly, the Public Water Agencies
suggestinal lor NEFA review Hedamaboen deline the proposed achon as the conbnued operabon
of the projects, including existing valid regulaory requirements, subject to lawful requirements
of the iacidental take statements in new biological opinionz, without major changes lo project
operaticns imposed under the ESA, That proposed action, measured in comparison to the no
action alternative, should have only modest emvironmental impacts. That proposed acton would
also mest the purposs and need described above, Ultimately, of course, Reclamation'; decision

commenis in this letter preswme that the lederal agencies intend 1o fiollow the law and the court’s onders, md thess:
cemmenis are intended o assist them in doing so0.
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SLDMWA

regarding the action necessary to meet its ESA obligations must be informed by the ouxzome of WwD

the pend:og reconsultations. SJRECWA
114

E. Action Alternatives continued

The Public Water Agencies are also concerned aboul the type and range of alt=rmatives
that will be analyzed in the EIS(s). The alternatives analysis is the "linchpin” of an EIS. Monree || npiva
County Conservarion Council, Irc. v. Folpe, 472 F2d @3, 697 (2d Cir. 1972). In the WWD
alternatives analysis, federal agences must “study, develop, and describe appropriate altsmatives S IRECWA
to recormmmended courses of acton in any proposil whch involves unreselved conflicts 115
cencerniag alternative uses of avallable resources.™ 42 U.SC. §§ 4332(2)(E); 4332(INCHiil).
Agencies must “rigorously explore and objectively evaluae all reasonable aliernatives” and
explain why any alternatives were eliminated from detsiled consideration. 40 C.FR. § 1502.14.
Reasonadle alternatives are those that are “technically and economically practical or feasible and
meet the purpose and need of the proposed action.” 43 C.F.E § 46.420.

According to its own policies, Reclamation must dzvelop and assess spproprizte and
reasonakble alternatives for actions that may significantly affect the environment, integrate the
Erdangered Species Act inte its analyses, and use the best available envirnmerdal data,
including acquiring additional appropriate and reasonable cata to suppor its decisicamaking.
Reclamation Marual Palicy Mo. EMV O3 {1998y availatle at
hitp:/fwrerw.uskr. govirecman/env/env-p03.pdf, last visited April 9, 2002, Determining which
aliernatives are to be considered and analyzed is vitally important in shaping the ELS, and the
scope of alternztives is directly related to the underlying purpose and need for which the action is
being propesed. 40 CF.R- § 150213, It is the purpsse and need for the propoesed action that
dictates what altematives should be developed for analysis, See League of Wildernmess
Defenders-Blue Mountain Diversity Project v. Bosworth, 383 F. Supp. 2d 1285 (D. Cr. 2005).
The Department of Interior's Regulations for Implementation of WEPA explain that “[t]he range
of altermatives includes those ressonable altematives that meet the purpose and need of the
proposed action, and address one ar more significant ssues related to the proposed acton.” 43
CF.R. §46.415.

Here, as discussed above, the purpose is to continue lang-term operation of bath the CVP
and SWP in a manner that will serve the authorized purposes of the projects as fally as possible.
Those purposes include supplying water to help meet the needs of 25 million pecple and 2
million scres of agricultural land. The need for the action arses from the difficulty both projects
have hai in serving the water supply and other purpases waile complying with the ESA. The
MNOT appears focused on flow-related changes to project opeations as the proposed acdion to be
wynsiderad o the HEPA process, The Public Water Agescios wge Reclamation to coonsider
measures that may benefit the survival and recovery of listed species that do nol involve
modifications to project operations. These alternative actons must be explored to ascertain
whether any would serve the purpose and need by maintaining or benefitting popuations of’

listed syecies while at the same time allowing adequate and reliable water supplies to be
deliverad by the CVF and SWP.

There have been numerou: scientific developments snce the BiOps and their RFAs were
issued and overtumed by court order. This new scientific understanding of the various siressors
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and meais to alleviatz their impazts on listed species mus: be evaluated as part of the best SLEEMWA
aviilable environmental data for developing altematives. Attached hereto as Exhibit B is a list of E"IWD
some of the recent scientific articles issued since the 2009 B.Op wes released. These zew data SJRECWA
relate 10 NEPAs obligation o examine and fully analyze potential aliernative acions, as well as 15 )

to the BSA's requirement that the best available science be used. continued

Reclamation is required to rigorously explore a variety of alternatives. As stated, the
alternatives should allow for adequate water deliveries and prevent significant impacts o public
health and the buman envirenment, and also eaplore various methods to sufficiently maintain
and protect the listed species and their critical habitats  Thus, altémnatives that simply focus on
flow regimes or decreasing water exporns would be InappropAately namow. As e dismicr cour
previousy recognized, the RPAS in the remanded BiOps had serious failings, including whether
their implementation lad to 5 wasting of water supplies without providing measurable benefit to
the specizs.

If the RPAs in the BiOps ire going to be considered as alternatives in the prozess—an
action the Public Water Agencie: believe is flawed given the court's prior rejection of the
RPAs—ihe covironmental impacts associated with implementing those measures must be fully
analyzed The Public Water Agenzies believe the bettér approach is for the new NEPA process
to affiratively recopnizs that many portisne of the RPAx adepted in the prior BiDps were found
to be fatlly flawed and to not attemnpt to ignore the findings of the court by including the RPAs
in the eavironmental analysis regardless of the court's determination. For exampe, in its
decision to remand the FWS BiOp, the district court rejectad, among other componerts of the
delta smelt BiQp RPA, its regulation of Old and Middle River ("OMR™) flows and setting a
range of new QMR flow prescriptons in the RPA based on raw salvage values. Similarly, the
court rejected the RPA’s repulation of the location of fall X2 in sbove-average and wet water
vears duz, among other reagong, to the misuze of DAYFLOW data with Calsim modeling output
when setting the X2 location prescriptions. The court al= rejected the BiQp’s conclusions
regarding indirect effects. MSJ Decision, Delte Smelt Consalidated Cases at pp. 21925 (Dec.
14, 201C). Further, the court criticized the BiOp®s failure to*justify or explain its attribution to
Project cperations adverse impacts caused by other stressors | | . [requiring] further consideration
and exphnation.™ fd at p, 223,

MMFR's imposition of an BPA in the Salmonid BiOp was also fatally flawed, tecording
to the district court. For example, the court rejected the RPA’s fawed use of raw salvage for
regulativg OME flows; criticized NMFS's “chronic and unsadisfactorily explained failwe” to use
lifecycle modeling approaches and its “inexplicable” management approach without coasidering
aspects of its lifecycle that are impacted by ocean conditicns and ocean harvest; rejzcted the
RPA's imposition of & 41 San Joaguin River inflow-expot ratio in RFA Action TV.2.1, the
specific OMR flow prescriptions in Action TV.2.3, and the triggers imposed by Action IV.3,
ME] Decigion, Comsnlidnted Salmontd Cases at pp. 270275 (Sept. 20, 2011).  The cowrt
specifically noted that questionable and equivocal evidence supporting agency decisions o
impose significant adverse conseguences on the state’s water supply should “not drive the
formulation of an RPA." Id at pp. 272-73.
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I follows from the above discussion that serious consideration should be given to| SLOMWA
discarding the old RPA actions altogether and replacing them with alternative actions that will] WWD
baoth besefit listed species and reduce impacts to water exports. When selecting a range off SIRECWA
alernatives for the new EIS, Reclamation should strongly consider alternatives that will reducel 115

impacts to water exports, rely upon the best available science, and provide measumble and continued
tangible benefits to the listed species,

Eeclamation is required to consider “potentially reasonable alternatives bevond ils own)
Jjurisdicton™ and to consider “the jurisdictions of other agencies (Federal and otherwise) whe
determining what reasonable altematives should be considered.” WEPA Handbook at B-9; 4
LF.R. L I3 4 c). Such allernetives may include aclions wilthin the junsdiclion ol dgenc
such as he State Water Board and the Regional Water Quality Control Beards, to address wate
quality kabitat stresgors created by the discharge of pollutantz and contaminants.  Alternative
may alge include actions within the jurisdiction of the California Department of Fish and Gam
and the *ish and Game Commission, to address predator stressors crzated by implementation a
enforcement of the bass fishing regulations,

As described in detail below, many other factors should also be considered in formuelatin
alternative actions to be eveluated as part of the NEPA process. Al a mimimum, the followin
foctors thould be aveluated, Thate factars could potantially constitute slamante of alternativ
actions themselves, or they could be evaluated s mitigation measures that apply no matter whal
allernative is ultimately selected.

1. Alterratives For The Protection OF All Listed Fish Species In The Delta

General measures should be included as altematives to decrcase the need to rely on| SLDMWA
curtailing exports by the projects. For example, Reclamstion should consider meshods for | wWwD
reducing the populations or impacts of alien species/predator species, such a5 striped bass. | o JRECWA
(FPIC 2011, Managing California’s Water. From Conflict w0 Reconcilistion, p. 211)| 445
Alternatives that regulate smaller water diversions, especially unscreened diversions, should ako
be consdered. It would also be appropriate to evaluate alternatives that require and implement
an altersative conveyance, and/or reduce towic chemicals. (PPIC 2011, pp. 222-224.) The 2012
Matural Research Council Report, Sustainable Water and Environmental Management in the
Califorvia Ray-Delra, for example, deseribed potential measures for managing misks to Bay-

Delta ecosystems from selemium, methyl-mercury, pesticides/herbicides, emerging chemicals,
metals, ind legacy organic contaminants and PAHs, (NRC 2012, p. T5.)

2. Alternatives That Address Specific Concerns Related To The Delta Smelt

SLDMWA

WWD

SJRECWA
As a starting point for the alternatives analyss, the NOI implies that Reclamation will "7

analyze flow management sspects of the 2008 FWS and 2009 NMFS BiOps and RPAs, FW3's

effects snalysis in the First Draft 2011 Formal ESA Consultation on the Proposed Ceordinated

Operatisns of the CVP and SWP, at pp, 285-290 (Dec, 2011), refers extensively to salinity and

the low salinity zone (“LSZ™) as a primary constituent element (“PCE™) of delta smelt habitat.

2. X2 Location Management Should Mot Be Considered
Because It Is Not A “Reasonable Alternative™
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However, the best available science shows—and the district court found—that such an spproach| SLOMWA
dramaticlly overemphasizes the influence of the fall location of X2 on delta smelt survival,| WWD
reproduction and abundanoce, [d. at pp. 279-83. As Reclamation is well aware, FW3's 2008| SIRECWA
BiQp conained a fall action that iovolved reguliting the locaion of X2 for purpored benefits o] 147

the delt: smelt that was overturned by the Court based upon a lack of supporting evidence.
Continued efforts to defend the imposition of Fall X2 in the face of substantial tectimony—some

af it from the

X1 bears little relationship to the abundance of Delta smelt ultimately caused the Court to
characterize the FWS's wimesses as “zealots.”

4% further discussed In the document atmached hereto ag Exhible C, the L5E only weakly
overlaps the delta smelt’s habital, which is comprised of a multitude of biotic and abiotic

characteqistics
X2 Action by
L3Z's influen
nominal effec
evaluatien tha
recognized by
human health

projects,

Three recent life-cycle modeling studies (Maunder & Derise 2011, MacMNally etal, 2010,

and Miler et

abundance. Consistent with these modeling efforts, the available scientific data from CDFG

surveys show

affecting the species’ population dynamics. By contrast, these studies also show that the location
of fall X2 and associated estimates of “abiotic habitst area” are oot strong predictors of delta
smelt population dynamics,

Food ovailability could be improved through allernatives thet require:  wetlands
restoration, particularly salt marst work, conteelling ammonia discharges (Dugdale e al 2007)
and numrient inputs (Le., total N isputs related 1o ammonium loadizg) rather thas using fows to
dilute the pollution; controlling tie Corbula anrurensis clem (NRC 2012, p. 70); controlling
aquatic macrophytes; and/or contrelling blooms of toxic cyarcbacterium Microcystis asruginesa

(NRC 2312, p.

With respect to the Corbile clam, the infiltration of -he clam into the Swsun Bay region
since 1987 has caused major changes in the availability and composition of food sources in the

LSZ. It has
approximately
maintaired im

spawnirg and rearing of delta smzlt. Kecent survey effons have shown substantial year-round

continued
FW5 and Reclamation witnesses themselves—indicating that the |ocation of Fall

. In light of the anatyziz in Exhibit C asz well es the thorough rejection of the Fall
the Court, Reclamation should not commit to a3 inappropriase overemphasis of the
ce. Doing so would wrongly atmibute impacts to the projects that only have a
t on the species ard lead to the selection of altemative measures for WEPA
t waste water resourzes and have little or no benefit o the species. Momover, as

the court, the selection of measures hat would impose subsiantial impacts on
and the environment would be inconsistent with the water supply purpese of the

b Food Availability For Dela Smelt

al. 2012) found that food aveilbility was s significant driver of delta amelt

evidence that zoophnkton food supplies for delta smelt are an mportant factor

67.)

made Suisun Bay habitat less desimble, while the Cache Slough region—
40 km away to the noth and far removed Fom the LSZ's influence—has
portant characteristizs, such as higher turbidity and food availability, thal facilitate

populations of delta smelt in the nerth Delta.
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& & Combination Of Turhidity Cenditions And Spring Flow | SLDMWA
Should Be Evaluated, Ratier Than Just Focusing Oy OME | WWD
Flow Alone SJRECWA
17

The hest available scientifiz data also confirm that imposing OMR flow controk alone, continued

without simultaneous consideration of other factors affecting species geographic locaton and
abundance, is insufficient. For the protection of della smedy, in particular, the correlition of
normalized salvage as a function of both turbidity and OME flow shows that dunng coaditions
of low wrbidity (i.e., clear water), salvage rates are low even when OMR is highly negative.
Thiz ey weswr beveuss Jella sl aveid vpen wales wod wsd-chonnsl wees wlsie ey s

subject © higher predation and ather stressors.

Figure 1, below, shows a bubblz plot of normalized salvage as a function of hoth
terbidity and OMR flow pedormed by Dr. Rick Derisa (2002), whene the size of the bubbles is
peoportional o the amount of observed daily sormalized s:élvage- -the bigger the butble, the
lerger the percentage of the population salvaged. As seen in the figure, most of the larger
normalized salvage events (ie, lamger bubbles) lie in the region that the data sugpests would he
avoided by using less restrictive OMR limits than arz in the remended delta smelt bological
opinion (i.c., the events in the region below and to the right of the OMR mgger would be
avoided). Periods when no salvage occumed (e, the red dos) generally 2nd to ocour in much
greater frequency above and to the left of the trigger line, Thus, the bubble plot shews that
salvage is generally more rare above the trigger line, bul occurs more frequently ad with
generally larger salvage events below the trigger line.

Delta Smelt Salvage rate (daily) Dec-Mar 1988-2009
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Figure 1, OMR trigger (Y axis)as a furction of priar three-day average turbidity ( X-axis), aleng GLE:M WA
with observed deily norealized salvage (bubble sizg). Daia 5 shows only i Uere are tee WWD
previous days with turbidity estimates and it is rstmcted to days with negative daily OME flow SJRECWA
(f=r a total of 1380 days). 117

Importantly, OMR flow controls imposed in a2 vacvum do not provide any particular continued
beaefit to the species. The best available scientific dota show that OMR flows have application
in redudng enmainment, when wied in combmation with turbidity triggers and normalized
salvage. Based vpon this information, consideration should be given in the NEPA process to
evaluatirg the environmental effects of an altemative action to protect delta smelt based upon
coupling normalized salvage, turbedity and flow regimes. Using this information, altzmatives
can be developed to provide for the lowest salvage al the lowest possible water cost,  Another
importart question is whether entrainment has population level effects, and if so under what
circumsiances. Any resirictions on OMR to limit entrainment should be limited to circumstances
where doing so is necessary to avoid meaningful population level effects.

X Alternatives That Address Specific Concerns Related To Salmonids
2 Temperamre Control

Adequate temperatures peed to be maintained for suweessful spavning, egg inzubation, mgﬂm
and fry development [betwesn 425 and 57.5°F). (Salmonid MSJ Decision p.7, Doc. 633 (Sept, S IRECWA
20, 2011y (Consol. Salmonid Cases, 791 F, Supp. 2d B02 (E.D. Cal. 20011}); Salmonid BiQp p. 118
90, 93.) Temperature is one of the dominant factors affecting Salmonid populations. (Salmonid
MS] Decision p.538., Doc. 633 (2010).)

b Recreational And Commercial Fishing

The potential effects on listed species of recreational and commercial fishing should also
he very carefully evaluated. Ocean harvest is one of the dominart factors affecting Salmonid
populations. (Salmonid MS! Decision p.58, Doc. 633 (2010)) As noted by Judge Wanger, “1! is
inexplicable that these species are seing managed in a piecerseal fashion, without considering all
aspects of their life cyele in the same analyaiz, which would facilitate description of the true
effect Project operations have on the species in light of other conditions. What population is
available to be affected by Project operations is entirely relevant, as all Defendants have sought
to attribute the species’ decline to Project operations.” (Salmonid M35 Decision p.86, Doc. €33
(20000,

& Deean Conditions

Ocean conditions directly lie into acean survival of salmonids, The NRC has sxplained
that “patterns in atmospheric temsperature, wind, and precipitation drive ocean lemperatures,
mixing :nd cuments, which in tur1 control growth and advection of plankton that provide food
for salmon.” (NRC 2012, p. 95 (ziting Batchelder and Kashiwai, 2007).) Thus, an dternative
that increases the diversity of wild and hachery salmon ocean entrance timing would help
ameliorste unfavorable ocean concitions. (WRC 2012, p. 107.)
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d Competition From And Control OF Hatchery Fish
SLOMWA
Additionally, an alternative should be included that addresses competition from and | wor
control of hatchery fish, because NMFS itsclf identifies hatchery effects as a major stressar | o \pECwA

contribuing to the decline of Central Valley stezlhead. (NRC 20012, p. 92; see also NRC 2012, | 118
p. 93, PEIC 2011, p. 221.) continued

4. Green Sturgeon

Feclamation should slso consider alternatives that address the preea sturgeon population, | SLOMWA
Dhe to known temporal and spatial differences with salmonids, grees sturgeon should he | VWD _
evaluated separately. To better understand these differences, more sudies may be needed. SJRECWA

119
Hased on these factors, the Public Water Agencies suggest that Reclamation explore a

broad suite of alternatives actions that will setisfy the agency’s ESA oblipatwns while also
avoiding unneczssary limitations on the essential water supply operations of the SWP and CVE,

I Mitipation Measures

In addition to analyzing the impacts of all potential, feasible altematives, the EIS must | SLOMWA
include a discussion of the “means to mitigate adverse environmental impacts” 40 C.ER. § | WWD
1502.16h). Accordingly, the EIS must identify all relevant, reasonable mitigation measures that | SJRECWA
eould alleviate a project’s environmental effects, even if they entail actions that are outzide the | 120
lead or woperating agencies’ jurisdiction. See “Forty Most Asked Questicns Concerning CEQ's
MWEPA Legulations,” Mo. 1%, Such measures must entail feasible, specific actions that could
avoid impacts by eliminating certain actions; minimizing impacts by limiting their degree;
rectifying impacts by repainng, rehabilitating or restoning the affected envimoment; reduecing
impacts through preservation or meintenance; andor compensating for & project’s impacts by
replacing or providing substitute resources. 40 CF.R. § 1508.20. Any environmental effects
that may oecur na o reanlt of implementation of these mitigation meosures must olao be diselosed
and analyzed.

As with the identification and analysis of zlternatives and project compopents, the
development of mitigation measures has the potential to greatly reduce environmental impacts,
including those (o the listed species and other biota, which could result from some component of
the vanous alternatives. Determining the precise impacts that project operations and the
projects’ components currently have on the listed species is vitally imporant; otherwize,
miligatisn measures (or elternalive actions) may be imposed that will have additional
environmental impacts but will not actually aveid, minimize, rectify, reduce, or compensate for
the projact’s impacts. In addition, the effectiveness of any mitigation measures in reducing such
impacts must be determined, as well &5 how much those impacts will be reduced by any
particulir mitigation measure. See South Fork Band Councd of Western Shoshome of Nevada v,
LS. Dept. of Interior, 588 F.3d T18, 727 (9th Cir. 200%). Some of the actions discussed above in
the secton on alternatives could potentially alse function as mitigation measures Other types of
mitigatin meassures, including restoration of habitat, could also be explored.
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V. EVA 1
ALTERNATIVE
SLDMWA
Ag discussed sbove, the petential environmenta] impuets associated with implementing WWD
each alternative must be evaluated in the EIS. Impacts cccurring not only in the Delta and SJRECWA

surrounding areas, but also in the sarvice arsas of water agencies that deliver Dela water to tens
of milliens of Califernians and bundreds of thousands of acres of farmland must also be| 127
analyzed. As cooperating agercies representing member agencies that have first-hand
knowledge of the impacts of reduced Delta water deliveries, the Public Water Agercies can
provide some of the specific information that will be needed for this analysis. We incdude the
Mollowing information 83 an overyiew ol the ypes of impacis w be evalusied, and otha critival
coosiderstions and information the: must be included. Additonal, more detailed deseriptions of
specific snvironmental impacts that should be svaluated, as well as supporting refereaces, are
provided in Exhibit D.

A, Impacis To Specifiz Resource Categories

. Water Hesovrces, Including Groundwaser

Given the value of and constraints on reliable water supplies in California, virtally any | o ppwva
reduced deliveries of Delta water supplies to SWC and SLOMWA member agency service areas | ysnam
will have demonstrable, dramatic, and undeniable environmental impacts, Lower export water SJRECWA
deliverics translate directly into water losses for urban anc agriculiural vusers. Such reduccd 122
deliveries compel greater reliance by retail agencies and their customers on groundwater to meet
demand not anly in dry years, but in other year fypes when greater exported water deliveries are
currently anticpated. In term, reduced exports and deliveries during more year types and in
greater quantities diminish the akility of water managers to replenish and store groundwarter
when water is available to do so.

These circumstances can, and likely will, lead 1o additional groundwater overdrall
{pumping beyond ao aquifer’s safe yield) throughout the Public Water Agencies” service areas,
particularly in agricultural areas. Reduced groundwatsr levels can also lead to land subsidence
that can additionally damage water conveyance facilities and other infrastructure, as has been
decumented throughout the state. For example, at the recent May 22, 2012 Scoping Meeting
held in Los Banos, a speaker from the Ceatral California Irrigation District stated that the District
has spent £4.5 million to rehabiliate its conveyance facility, due to land subsidence resultng
from groundwster overdraft and is involved in another $2.5 million program with Fresoo County
to study and replace a bridge dameged by land subsidence.

Reduced ability to replenish ground and surface water resenves also adversely inpacts the
akility of water purveyors to store water for dry years and emergencies. As just one example,
reduced water storage can be expected to render southern and central California increasingly
vulnerable to having insufficient sipplies to suppress wildfirss or sufficiest supplies tosurvive a
severe carthquake affecting conveyance facilities or ofher catastrophic events. Reduced expons
of Delta waters also results in increased reliaoce by retail water users and their cusiomers on
other limited and lower quslity sepplies, such as recycled water, that need to be bleaded with
SWP water to make them available for beneficial use, Finaly, any impacts to the abiity of the
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CVP and SWP to facilitate water ransfers. including transfers of non-project water. should be

addressel. For example, Reclamation must evaluate and disclose whether an altemative imposss| SLDMWA
addition:l operational eonstraints that limit (from “no action” conditions) the time or frequency| VWD
when such transfers could be accomplished, These are just a few of the dozens of potential| SJRECWA
impacts to water resources that will result from reduced export and delivery of Delta water| 122
supplisato the BWT and CVP service arcas. continued

1 Land Use, Including Agriculiure

particularly in agricultural landscapes. As dramatically shown during the 2007-2000 period] WD
reduced export water deliveries can and will increase fallowing of land across the Central Valley 5 jRECWA
ard elsewhere. Reduced water supplies can also cause shifis toward planting permanent crops o4
that hav: diminished ongoing water requirements, bui which also require watering year-in a

year-out thus diminishing future flexibility in water budgeting by precluding managemen
options mch as gonuzl cro -shifting or fallowing, Reduced supplies and lower quality water

also impact the production of certain crops, as well as the yield of crops that ere grown,
unavailability of project water also increases the cosis o oblain supplemental water.  Los
exports ilso negatively impact water management plans that are produced by water agencies

gource cocuments for evalvating land use projects. As imported water supplies become le

reliable, establishing firm water supplies sufficient to meet land use planning requirement
becomes more difficult,

Feduced SWP and CVP deliveries will result in significant changes in land u‘a SLDMWA

3. Socioeconomics

Reduced Delt: water supplies also cause socioeconomic impacts, [n response to reduced| S| DpVW A
water supplies, farmers fallow fields and this reduced agricultural productivity resilts in lavoffs, WD
reduced hours for agricultural employees, and increased unemployment in agrculteal| o RECWA
commurities. Reduced agricultural productivity also has sociceconomic impacts for agriculture-| {54
dependent busmesses and industries. In addition, unavailability of stable and sufficient water
supplies reduces farmers® ability to obtain finaocing, which results in employment losses, due to
the redused acreage of crops that can be planted and the comesponding reduction in the amount
of farm labor needed for that reduced acreage. Reduced water supplies and the resulting
employment losses also cause cascading sociceconomic impacts in affected commumnities,
including increased poverty, bunger, and crime, along with dislocation of families and reduced
revenues for local governments and schools. In the urban sector, reduced supplies or increased
supply uncertainty can cause water rates (o increase as agencies seek to remedy supply shortfalls
by implsmenting measures to reduce demand or augment supplies. Connection fees and other
ong-tim: costs for new developments may also [ocrease and funher reard economic
development,

Some of personal and regional sociceconomic impacts of reduced water supplies,
particulirly to agriculture-dependent communities located on the westside of the San Joagnin
Valley, were described by speakers at the May 12, 2012 Scoping Meeting held in Loz Banos., At
that me:ting Congressman Costa described some of the sociceconomic impacts of the reduced
water sypplics resulting from the BiQps, stating: )
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