Appendix 1C: Comments from Regional and Local Agencies and Responses

1C.1.9 Northern California Water Association and Glenn-Colusa
Irrigation District

Glenn Colusa Imgauon District
Morthern California Water Association Serving Our Lands and Envronment Sustainably
: Water Rights Established in 1883
September 28, 2015

Via First-Class Mail And Electronic Mail

Mr. Ben Nelson

Bureau of Reclamation

801 I Street. Suite 140
Sacramento, CA 95814-2336

benelson@usbr.gov

Re: Northern California Water Association and Glenn-Colusa Irrigation District Comments on Draft
Environmental Impact Statement for the Coordinated Long-Term Operation of the Central Valley
Project and State Water Project

Dear Mr. Nelson:

The Northern Califormia Water Association (NCWA) and Glenn-Colusa Irmgation Distnict (GCID) NCWA
provide these comments on the Bureau of Reclamation’s Draft Environmental Impact Statement for the GCID
Coordinated Long-Term Operation of the Central Valley Project and State Water Project ("DEIS™). As 1
discussed below. and as detailed in other comments submitted to Reclamation on this matter. the DEIS
should be revised and additional analysis should be conducted before Reclamation adopts a Final
Environmental Impact Statement (“FEIS™) for the proposed actions.

Deficient Alternatives Analysis

Under the National Environmental Policy Act ("NEPA™), each federal agency must prepare a detailed NCWA
environmental impact statement (“EIS™) for any “major Federal action[] significantly affecting the quality GCID
of the human environment.” (42 U.S.C. § 4332, subd. (2)(c).) The EIS must mclude “the alternative of 2
no action.” (40 C.F.R. § 1502.14(d); American Rivers v. FERC (9th Cir. 1999) 187 F.3d 1007, 1020.)
The no action alternative represents the “status quo.” defined as the continuation of existing policy and
management direction without adoption of the proposed major Federal action. (American Rivers. supra.
187 F.3d at pp. 1020-1021.) A valid EIS must also evaluate the proposed action and all reasonable
alternatives, and include appropriate mitigation measures not already included in the proposed action or
alternatives. (40 CF.R. § 1502.14, subds. (a)-(c). (f).)

Pursuant to the Ninth Circuit’s decision in San Luis & Delta-Mendota Water Authority v. Jewell, 747 F.3d
581 (9™ Cir. 2014). Reclamation is required to prepare an EIS that discloses the effects of adopting the
Reasonable and Prudent Alternatives ("RPA™) contained in the United States Fish and Wildlife Service’s
2008 delta smelt biological opinion (2008 USEFWS BiOp™). In this regard, the Court stated as follows:

At this point, we can only speculate about what kind of significant effects will eventually
result from mplementation of the BiOp because Reclamation has not yet completed its
EIS. But 1t is beyond dispute that Reclamation’s implementation of the BiOp has
important effects on human interaction with the natural environment. We know that
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millions of people and vast areas of some of America’s most productive farmland will be

impacted by Reclamation’s actions. Those impacts were not the focus of the BiOp. In NCWA
sum. we cannot reach an mformed decision about the extent to which implementation of GCID

the BiOp 1s an environmental preservation action in the vein of Douglas County and 2

Drakes Bay Oyster because we do not know how the action will impact the broader continue

natural environment. We find no basis for exempting Reclamation from the EIS
requirement. [Citation.] We recognize that the preparation of an EIS will not alter
Reclamation’s obligations under the ESA. But the EIS may well inform Reclamation of
the overall costs —including the human costs — of furthering the ESA.

Id.. 747 F.3d at 653 (italics added).)

In accordance with the court orders, Reclamation prepared the DEIS. (DEIS, p. 1-9.) The DEIS states
that 1ts purpose 1s to “conduct a NEPA review to determine whether the RPA actions cause a significant
impact on the human environment.” (DEIS, p. 2-2 (italics added).) In the DEIS, however, Reclamation
defined the baseline, “No Action Alternative” conditions to include the RPA actions described in the 2008
USFWS BiOp RPA and the 2009 National Marine Fisheries Service ("NMFS™) salmonid biological
opinion (2009 NMEFS BiOp™) in 2030. (DEIS, pp. 3-21 to 3-22.) The DEIS states Reclamation did this
because Reclamation provisionally accepted and implemented the RPAs in the 2008 USFWS BiOp and
2009 NMFS BiOp prior to preparation of the DEIS. (DEIS, p. 3-22) The DEIS also includes a Second
Basis of Comparison that does not include implementation of the RPAs. ([bid.)

By defining the No Action Alternative to include the major federal action that the courts ordered
Reclamation to analyze, Reclamation has not complied with NEPA or the applicable court directives.
The purpose of requiring Reclamation to prepare an EIS was to inform Reclamation of the human and
environmental costs of significantly changing the status quo for the state and federal water projects by
adoptmg the RPAs. (San Luis & Delta-Mendota Water Authority, supra, 747 F.3d at 653.) The DEIS
does not meet this requirement because it assumes the RPAs are part of the status quo by defining the No
Action Alternative to include them. Thas results in a flawed alternatives analysis because it assumes that
the status quo mncludes incurring the significant human and environmental costs of implementing the
RPAs. and then the DEIS proceeds to analyze the five alternatives against this assumption. This
contravenes the analysis required by NEPA and ordered by the Ninth Circuit.

The DEIS attempts to address this 1ssue by mncluding a “Second Basis of Comparison,” which “represents
a condition 1 2030 without implementation of the 2008 USFWS BO and 2009 NMFS BO.” and then by
also comparing the other alternatives to this basis of comparison. (DEIS. p. 3-3.) This analytical approach,
however, does not comport with the Ninth Circuit’s decision, because the DEIS does not describe the
incremental changes from the Second Basis of Comparnison to the alternatives as impacts of the proposed
actions, and does not consider whether mitigation measures are needed to address the impacts of the
alternatives when compared to the Second Basis of Comparison. Instead, the inclusion of the RPAs i the
No Action Alternative leads the DEIS to improperly conclude that no mitigation is necessary for the
adoption of the RPAs. If the DEIS had properly included adoption of the RPAs as an alternative, rather
than as part of the No Action Alternative, then the DEIS would have been required to include appropriate
mitigation measures to address the effects of the implementing the RPAs. (40 CFR. § 1502.14. subd.
(£).) Instead. the DEIS assumes implementation of the RPAs, and fails to mclude appropriate mitigation
measures to address their effects. (See. e.g.. DEIS, pp. 3-237 to 3-261 (failing to include mitigation for
effects on surface water of implementing the RPAs))

Deficient Hyvdrological Analysis NCWA
The DEIS’s hydrological analysis does not accurately analyze how the CVP and SWP would be operated GCID
with the combined effects of climate change and multi-year droughts, and. as a result. does not properly
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analyze the impacts of the proposed actions. The DEIS acknowledges that its analysis and conclusions NCWA
are probably inaccurate durning extremely dry conditions that come with multi-yvear droughts: GCID

3

Under extreme hydrologic and operational conditions where there 15 not enough water .
continued

supply to meet all requirements, CalSim IT utilizes a series of operating rules to reach a
solution to allow for the continuation of the simulation. It 1s recognized that these
operating rules are a simplified version of the very complex decision processes that CVP
and SWP operators would use in actual extreme conditions. Therefore, model results and
potential changes under these extreme conditions should be evaluated on a comparative
basis between alternatives and are an approximation of extreme operational conditions.
As an example, CalSim II model results show simulated occurrences of extremely low
storage conditions at CVP and SWP reservoirs during critical drought periods when
storage 1s at dead pool levels at or below the elevation of the lowest level outlet.
Simulated occurrences of reservoir storage conditions at dead pool levels may occur
coincidentally with simulated impacts that are determined to be potentially significant.
When reservoir storage 1s at dead pool levels, there may be mstances in which flow
conditions fall short of minimum flow criteria. salinity conditions may exceed salinity
standards, diversion conditions fall short of allocated diversion amounts, and operating
agreements are not met.

(DEIS. p. 5-61 (italics added).)

Regarding climate change. the DEIS does not disclose the proposed alternatives” impacts against baseline
conditions without projected climate change. Instead. all of the DEIS s alternatives mclude the projected NCWA
future impacts of climate change in the 2030 timeframe. (DEIS, p. ES-7)) This makes it impossible for GCID
the reviewing public to segregate impacts that are predicted to result from climate change from the 4
impacts that would occur due to implementation of the proposed alternatives. Furthermore. it is not
possible to know whether future climate change will occur exactly as projected 1n the DEIS s single
climate change scenario. In this regard, the DEIS does not adequately inform the public of the proposed
alternatives” impacts, because the lack of an analysis of the proposed alternatives’ impacts without
climate change obscures how the state and federal projects are likely to operate 1f climate change does not
occur exactly as projected m the DEIS.

Conclusion

: . . . | NCWA
For the foregoing reasons. the DEIS should be revised and additional analyses should be conducted before GcID
Reclamation adopts an FEIS for the proposed actions. NCWA and GCID appreciate Reclamation’s | 5

consideration of these comments.
Sincerely,
-
S5l oSl Bt
David J. Guy Thaddeus Bettner
President General Manager
Northern Califorma Water Association Glenn-Colusa Irmigation District

cc: Andrew Hitchings
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Appendix 1C: Comments from Regional and Local Agencies and Responses

1C.1.9.1 Responses to Comments from Northern California Water
Association and Glenn-Colusa Irrigation District

NCWA GCID 1: Comment noted.

NCWA GCID 2: As described in Section 3.3, Reclamation had provisionally
accepted the provisions of the 2008 USFWS BO and 2009 NMFS BO, and was
implementing the BOs at the time of publication of the Notice of Intent in March
2012. Under the definition of the No Action Alternative in the National
Environmental Policy Act regulations (43 CFR 46.30), Reclamation’s NEPA
Handbook (Section 8.6), and Question 3 of the Council of Environmental
Quality’s Forty Most Asked Questions, the No Action Alternative could represent
a future condition with “no change” from current management direction or level
of management intensity, or a future “no action” conditions without
implementation of the actions being evaluated in the EIS. The No Action
Alternative in this EIS is consistent with the definition of “no change” from
current management direction or level of management. Therefore, the RPAs were
included in the No Action Alternative as Reclamation had been implementing the
BOs and RPA actions, except where enjoined, as part of CVP operations for
approximately three years at the time the Notice of Intent was issued (2008
USFWS BO implemented for three years and three months, 2009 NMFS BO
implemented for two years and nine months).

As described in Section 3.3, Reclamation included the Second Basis of
Comparison to identify changes that would occur due to actions that would not
have been implemented without Reclamation’s provisional acceptance of the
BOs, as required by the District Court order. However, the Second Basis of
Comparison is not consistent with the definition of the No Action Alternative
used to develop the No Action Alternative for this EIS. Therefore, mitigation
measures have not been considered for changes of alternatives as compared to the
Second Basis of Comparison.

The analysis in the EIS includes hydrologic conditions projected to occur in 2030
with existing regulatory requirements, future population growth in areas located
north of the Delta, climate change, and sea level rise, as described in Appendix
5A, Section A, CalSim IT and DSM2 Modeling. These changes are not caused by
changes in CVP and SWP operations, and would occur with or without
implementation of the BOs or other actions in the alternatives. Because these
changes are included in the No Action Alternative, Second Basis of Comparison,
and Alternatives 1 through 5, the effects of these changes are not considered in
the comparative analysis used in this EIS to determine effects of the alternatives.

NCWA GCID 3: The alternatives considered in the EIS were analyzed over a
wide range of hydrologic conditions, including drought conditions in 1927
through 1934 and 1987 through 1992. The CalSim II model assumptions include
assumptions for compliance with federal and state regulatory requirements. The
model results indicate that CVP and SWP water deliveries under critical dry
periods is minimal. For example, water deliveries to CVP and SWP water
contractors (not water rights holders, settlement, or exchange contractors) would
average about 22 to 30 percent of full contract amounts under critical dry year
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Appendix 1C: Comments from Regional and Local Agencies and Responses

water conditions as shown in Tables C-19 and C-20 in Appendix 5A, Section C,
CalSim IT and DSM2 Model Results (see Table SA.B.1 in Appendix 5A, Section
B, CalSim II and DSM2 Modeling Simulations and Assumptions, for full contract
amounts). The CalSim II model does not represent historical annual responses to
extreme conditions by Reclamation, DWR, and other agencies to manage adverse
conditions associated with wide range of water users, as described in Section 5.3
of Chapter 5, Surface Water Resources and Water Supplies, in the Final EIS.
Additional details have been included in Section 5.3 to describe recent CVP
operations that delivered water to the San Joaquin River Exchange Contractors
from Millerton Lake.

NCWA GCID 4: The No Action Alternative, Second Basis of Comparison, and
Alternatives 1 through 5 all include hydrologic and water quality conditions with
climate change and sea level rise at Year 2030. Because the EIS analysis is based
upon a comparison of Alternatives 1 through 5 to the No Action Alternative, and
a comparison of the No Action Alternative and Alternatives 1 through 5 to the
Second Basis of Comparison, the effects of climate change and sea level rise are
not included in the incremental differences between the alternatives. Therefore,
the relative incremental differences between the alternatives at Year 2030 are
representative of the differences between the alternatives with or without climate
change and sea level rise.

NCWA GCID 5: Comment noted.

On October 9, 2015, the District Court granted a very short time extension to
address comments received during the public review period, and requires
Reclamation to issue a Record of Decision on or before January 12, 2016. This
current court ordered schedule does not provide sufficient time for Reclamation to
include additional alternatives, which would require recirculation of an additional
Draft EIS for public review and comment, nor does Reclamation believe
additional analysis is required to constitute a sufficient EIS. Reclamation is
committed to continue working toward improvements to the USFWS and NMFS
RPA actions through either the adaptive management process, Collaborative
Science and Adaptive Management Program (CSAMP) with the Collaborative
Adaptive Management Team (CAMT), or other similar ongoing or future efforts.
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1 1C.1.10 Oakdale Irrigation District, South San Joaquin Irrigation
2 District, and Stockton East Water District

STOCKTON
EAST WATER
DISTRICT

September 29, 2015
VI4 FEIECTRONIC MAIL

Mr. Ben Nelson

Bureau of Reclamation
Bay-Delta Office

801 I Street, Suite 140
Sacramento, CA 95814-2536
Email: benelson@usbr.gov

RE: Comments from Stanislaus River Plaintiffs on Draft EIS for the Coordinated
Long-Term Operation of the CVP and SWP

Dear Mr. Nelson:
| OID
The Stanislaus River Plaintiffs, comprised of Oakdale Irrigation District (OID), South ssJiD
San Joaquin Irrigation District (SSJID), and Stockton East Water District (SEWD), submit the SEWD 1
following comments on the Draft Environmental Impact Statement (DEIS) for the Coordinated
Long-Term Operation of the CVP and SWP.

Chapter 1

The DEIS states that the “CVP provides water stored in New Melones Reservoir for oD
water rights holders in the Stanislaus River watershed and CVP contractors in the northern San S3SJID
Joaquin Valley and to meet existing water right permit conditions to support fish and wildlife SEWD 2

and water quality beneficial uses.” (p. 1-10, In. 35-38.) This statement is incomplete. The CVP
provides water to OID and SSJID pursuant to an Agreement and Stipulation with the Bureau of
Reclamation from 1988. The CVP provides project water to SEWD and Central San Joaquin
Water Conservation District (CSTWCD) pursuant to contract.

At page 1-11, the DEIS fails to recognize and address Phases 1-3 of the State Water oID
Resources Control Board’s (SWB) Water Quality Control Plan (WQCP). The SWB initiated the | SSJID
process in 2009. The Draft WQCP and Substitute Environmental Document were issued in 2012. | SEWD 3
The Draft 2012 had as a preferred alternative 35% unimpaired flow from February 1 through
June 30. None of the alternatives include such a flow regime for the New Melones Project, which ‘
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£ oID
SSJID
is covered by Phase I. The material for Phase I can be found at SEWD 3

www.waterboards.ca.gov/waterrights/water_issues/programs/bay delta/bay_delta plan/water qu continued
ality control planning/index.shtml

oID
At subchapter 1.7 (Participants in Preparation), the DEIS fails to note that SSJID has SSJID
signed the Memorandum of Understanding (MOU). SEWD 4
At subchapter 1.8 (Related Projects and Activities), the DEIS fails to list the SWB’s QoID
WQCP for the San Joaquin-Sacramento Rivers and Bay-Delta. SSJID
SEWD 5

Chapter 3: Description of Alternatives

As an initial matter, the alternatives are purposely confusing and complicated. It is oIb
impossible to determine from the alternatives what is being studied. Given the scope of the study | SSJID
and volumes of water involved, including and then excluding certain actions or projects just gets | SEWD 6
lost in the noise.

It appears that the intention of the authors was to set up alternatives without distinction.

Chapter 5: Surface Water Resources and Water Supplies

At subchapter 5.3.2.2.2, describing Hydrological Conditions and Major Surface Water | OID
Facilities in the San Joaquin Valley, the DEIS uses old and outdated data to describe the SSJID
Stanislaus River. (p. 5-36, Ins. 10-16.) The DEIS uses averages and medians over a 90-year SEWD 7

period. The average runoff in the Stanislaus River Basin over the past 20 years has dropped. It s
expected with climate change that while the amount of precipitation may remain the same, the
runoff will be due more to rainfall and less to snowmelt. With changing thermoclines, this will
impact water temperatures in reservoirs.

There is also no discussion of the firm yield of the project. Prior Reclamation studies | OID
found the firm yield of the project to be less than 700,000 acre-feet, based on the 1987-1992 SSJID
drought. The current drought of 2011 — present is more severe, so the firm yield should also be SEWD 8
less.

1OID
At page 5-36, lines 29-30, please provide a citation for the assertion that “[t]wenty ssJID

ungauged tributaries contribute intermittent flows to the lower portion of the Stanislaus River.”  |spywD 9
This number appears exceedingly high and misleading.

The entire description of New Melones Reservoir found on pages 5-36 (Ins. 34-44) and | glstle
5-37 (Ins. 1-17) is incorrect and must be rewritten. The following facts should be stated in this | SEWD 10
subsection.
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oD
Reclamation has an Agreement with OID and SSJID on how Reclamation will operate ssJID
New Melones to meet the Districts’ Senior Water Rights first. The Districts’ water is not CVP | SEWD 10
project water. The Districts’ water cannot be used to meet NMFS’s Reasonable and Prudent continued
Alternative Table 2E flows. Once the senior rights of the Districts’ have been met, then
Reclamation has water available to meet its obligations.

The paragraphs on meeting D-1641 objectives are vague and ambiguous. The Dissolved | O|D
Oxygen Objective is contained in CVRWQCB Basin Plan, and made a condition of ssJID
Reclamation's water right permit by D-1422. The description of “minimum flow requirements . .| sEywD 11
. at Vernalis™ 1s vague (pg. 5-37, In. 9.) There are three (3) specific requirements: February-
June flows, April-May pulse flow, and October minimum flows.

Reclamation has not met the April-May Pulse flow requirement since the end of VAMP.
Are the model runs done with the April-May Pulse Flow being solely met by Reclamation from
New Melones?

The February-June flow requirements have also not been met. Are the model runs done
with the February-Tune Pulse Flow being solely met by Reclamation from New Melones?

Finally, in the last two (2) years, the October flow requirement has not been met. Are the
model runs done with the October minimum flows being solely met by Reclamation from New
Melones?

Reclamation's water rights for the entire CVP are currently, solely, responsible for
meeting these flows.

At page 5-37, lines 12-17, delete Goodwin Reservoir material. It is a re-regulating | g,lgDJ D
reservoir holding less than 2,000 acre-feet. This type of information is totally irrelevant to the | SEWD 12
questions presented under Chapter 5.

oID

At page 5-52, lines 4-7, the 2009 OCAP-BO specifies that Reclamation meets the flow | 55 1p
schedule, however the Vernalis April-May Pulse Flow has not been met since the end of VAMP. | spyyp 13

Regarding the CalSim IT Model (p. 5-60, lines 18-21), CalSim IT is a land use based oD
model. OID and SSJID have been and will continue to use the full amount of their water rights. sSJID
Pursuant to the 1988 Agreement, the Districts are entitled to 600,000 acre-feet. CalSim I uses SEWD 14
projected land-use and arrives at an average annual use of 526,000 acre-feet. The unused portion
(74.000 acre-feet) goes into storage in New Melones. This presents an extremely optimistic and
distorted picture of reservoir storage in New Melones. The Districts’ water use the last 15 years
has been fully maximized.
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. . (o][n]
At page 5-60, lines 27-29, the statement that “[w]ater rights deliveries to non-CVP and ssJID

non-SWP water rights holders are not modified in the CalSim IT simulations of the alternatives™

is incorrect. They are modified. They are reduced. | SEWD5
-QID
Regarding subsection 5.4.2.1, climate change and sea level rise can mask impacts. An | 55D
alternative basis with no climate change or sea level rise should be included for analysis SEWD 16
purposes.
] . . ) | OID
Regarding Table 5.20 (p. 5-84) showing Changes in New Melones Reservoir Storage | SSJID
under the No Action Alternative as Compared to the Second Basis of Comparison, the numbers | SE\WD 17
being used are averages. Averages do not disclose impacts. Since Reclamation has this

information, please provide maximums and minimums as well. oD
1 SSJID
Regarding Table 5.37 (p. 5-112), please provide maximums and minimum figures in | SEWD 18
addition to the averages.

QID
Regarding Table 5.54 (p. 5-140), please provide maximums and minimum figures in SsJID
addition to the averages. SEWD 19

Beginning at page 5-192, comparing Changes in New Melones Reservoir Storage and | 0|D
Elevation under Alternative 5 as Compared to the No Action Alternative, please address the 53JID

following. SEWD 20

The SWB and the Delta Watermaster have both notified Reclamation by letter that it is
responsible for meeting the D-1641 April-May Pulse Flow. As such, this analysis should be
included in the No Action, not as a separate alternative. (No Action as set forth by NEPA.) The
analysis provided in this section is helpful, but the modeling done in the No Action should have
included this analysis. Then the No Action would have had significant impacts to Reservoir
storage in New Melones’ flows and water temperatures in the Stanislaus River. See Table 5.88.

Chapter 6: Surface Water Quality

6.3.3.2 Water Temperature

This section of the DEIS provides information regarding water temperatures in the San | oID
Joaquin River upstream of the confluence of the Stanislaus River. This information is irrelevant | SSJID
since Alternatives 1 through 5 would not influence conditions in this reach. Air temperatures | SEWD 21
control water temperatures in the San Joaquin River and South Delta. Releases from New |

Melones will not impact water temperatures in the San Joaquin River or South Delta downstream

of the confluence of the Stanislaus River. !
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Table 6.16 presents temperature objectives recommended by the USEPA to be used as|QID
guidelines in determining temperature criteria. These guidelines represent optimal conditions | SSJID
determined by laboratory studies of salmonids from the Pacific Northwest. The temperature | SEVW/D 21
tolerances of Central Valley salmon stocks are likely distinet from those of other stocks in the | continued
Pacific Northwest, and the applicability of laboratory derived tolerance values to stocks that have
evolved in (and are adapted to) habitats at the southernmost extent of the species’ range is
questionable. High growth and survival of natural Chinook stocks in the Central Valley at
temperatures considered higher than optimal for most stocks (based on data from northern
stocks) indicate high thermal tolerance of these stocks.

6.3.3.2.2 Stanislaus River Water Temperature

oIb
As was predicted by extensive modeling previously conducted, water temperature | SSJ|ID
objectives established in NMFS 2009 BO have not been met. See Attachment A. SEWD 22
|
Chapter 9: Fish and Aquatic Resources
| OID
At 9.3.4.16, the DEIS improperly references a body of water by the name of Goodwin | 55 J|D
Lake. There is no Goodwin Lake. There is a Goodwin Dam. SEWD 23

9.3.4.17.1 Fall-run Chinook Salmon

The DEIS provides no quantitative descriptions of the temporal and geographic | O|D
distribution of fall-run Chinook salmon spawning in the Stanislaus River. Based on redd surveys | 55D
conducted by FISHBIO, peak spawning typically occurs in November with roughly 7% of | sp\wp 24
spawning occurring prior to November 1, and 2% prior to October 15. The few redds created
during late-September and early October are typically near the upper end of Goodwin Canyon.

More information is provided in Attachment A for reference. |

There is no hatchery on the Stanislaus River, yet since the implementation of constant | o)
fractional marking, at least 22% of salmon observed at the Stanislaus River weir have been | 55 )Ip
adipose fin-clipped indicating they were of hatchery origin. With approximately 25% of hatchery | op\yp 25
production marked, it is estimated that nearly all adult salmon escaping to the Stanislaus River
are of hatchery origin. This finding is similar to the results of otolith michrochemistry analyses
which found that approximately 90% of Central Valley salmon were of hatchery origin (Barnett-
Johnson 2007).

9.3.4.17.1 Steelhead

The Stanislaus River is known to have one of the largest populations of O. mykiss in the oD
Central Valley. FISHBIO estimated the yearly average abundance to be about 20,220 trout in the SSJID
river between 2009-2014, and in that time numbers never dipped below 14,000 fish. This | SEWD 26
abundance is due in part to high quality habitat, particularly in Goodwin Canyon, where water is
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fast moving and boulders create a diversity of hiding places for the fish. Highest densities and | OID
abundances of O. mykiss are consistently found in Goodwin Canyon. In 2015, abundance | SSJID
declined to only about 5,000 fish. Densities, or numbers of O. mykiss per river mile or per habitat | SEWD 26
unit, have been on the decline since 2013, with 2015 densities the lowest on record. The most | continued
dramatic decline has been observed between Goodwin Dam and Knights Ferry. It appears that
temperature is the single most important factor driving abundance, and small year-to-year
variations in flow have no substantial effect. Due to low storage in New Melones Reservoir,
water temperatures have increased substantially in recent years. See Attachment A for more
information.

Weir monitoring since 2003 indicates that on average, about 5 untagged adult O. mykiss
>16" migrate upstream in the Stanislaus River annually. Most spawning is believed to occur
upstream of Orange Blossom Bridge, not Oakdale.

9.3.4.17.2 Aquatic Habitat

First, Reclamation does not manage New Melones for cold-water supply or releases. In |©OID
order to access cold water pools in the reservoir, the low-level outlet must be used. This outlet |SSJID
has only been opened twice in the history of the project. SEWD 27

Contrary to Hallock et al. (1970) indicating adult migration is prevented under low |OID
dissolved oxygen (DO). migration has been observed at DO < 5mg/L. Adult upstream migration |SSJID
rate and timing is not dependent on DO concentrations. Low DO concentrations are limited to | SEWD 28
the Deep Water Ship Channel (DWSC), and are the result of anthropogenic manipulation of
channel geometry. The Stanislaus River discharges high-quality Sierra Nevada water which has
low planktonic algal content and oxygen demand, and is not a major source of oxygen demand
contributing to the low DO problem in the DWSC. DO concentrations in the DWSC can be
ameliorated by installation of the Head of Old River Barrier. See Attachments B, C and D for
additional information regarding dissolved oxygen.

9.3.4.17.4 Predation

Various studies have identified predation by non-native species as a significant source of |OID
mortality of juvenile Chinook salmon in the San Joaquin Basin. Reduced juvenile survival due to |SSJID
predation is a key factor limiting efforts to increase salmon survival and abundance. SEWD 29

Between 1986 and 2006, paired releases of large groups of coded wire tagged smolts
were made near the upper extent of spawning and near the mouth of the Stanislaus, Tuolumne,
and Merced rivers. Tributary survival was estimated based on the numbers of tagged smolts from
the upper group relative to the lower group that were recovered in the San Joaquin River at
Mossdale. These mark-recapture studies provided the first direct estimates of poor tributary
survival in some years.
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LTO-EIS Comments
Page 7

Rotary screw trapping to monitor juvenile outmigration from the Stanislaus River began
in 1995, and comparisons of estimated abundance at an upstream site relative to a downstream
site near the confluence with the San Joaquin River indicate survival is poor in many years. This
data is valuable because it provides estimates of survival for naturally produced juvenile salmon
of all lifestages migrating volitionally throughout the varying conditions observed during each | OID
migration season. SSJID
SEWD 29

In 1998 and 1999, a pilot radio telemetry study conducted in the Stanislaus River was the | continued
first in the basin to directly confirm predation by electroshocking a large striped bass and
retrieving the radio tag (the tagged salmon smolt was digested) from its stomach. This early
research was important and established that predation was occurring, that suspected predation
was occurring more frequently in substantially altered habitats such as mine pits and deep scour
holes, and that non-native predators were present and relatively abundant in the Stanislaus River
even under the wetter hydrology observed in the years studied.

The Stanislaus River counting weir, which has been in operation since 2003, was the first
of its type used in the Central Valley. Weir monitoring has documented migration characteristics
of adult striped bass, and has demonstrated that stripers live in the river year-round and are
abundant, especially in dry years.

In 2012, after more than 15 years of juvenile outmigrant survival studies and monitoring
indicating that predation is a major problem in the Stanislaus River, the USFWS estimated smolt
survival using radio telemetry. The survival estimate of 7% in 2012 was much lower than the 40-
60% previously estimated by CWT mark-recapture studies conducted by CDFW.

Differential in catches at upstream and downstream rotary screw traps in the Tuolumne
River between 2007 and 2012 also indicate high losses ranging from 76% to 98%. In 2012 rotary
screw trap monitoring on the Tuolumne River found 96% mortality of juvenile Chinook
outmigrants. As part of relicensing for the Don Pedro Project, a predation study conducted the
same year found that based on observed predation rates and estimated predator abundance
between the RSTs, it is plausible that most losses of juvenile Chinook salmon in the lower
Tuolumne River between the upper and lower traps during 2012 could be attributed to predation
by non-native predatory species.

In addition to the evidence in the Stanislaus and Tuolummne rivers, the Vernalis Adaptive
Management Plan (VAMP) investigated the relationship between salmon smolt survival through
the San Joaquin Delta and flow, exports, and operation of the Head of Old River Barrier between
2000 and 2011. A peer review of this work and the results of similar, earlier studies, concluded
that “high and likely highly variable impacts of predation, appear to affect survival rates more
than the river flow™. Since 2003, survival through the San Joaquin Delta has consistently been <
12%, while flows at Vernalis ranged between 2,000 cfs and 27,000 cfs.
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Mr. Ben Nelson
Bureau of Reclamation
LTO-EIS Comments
Page 8

During spring 2014 a predation study in the lower San Joaquin River near Mossdale was| OID
conducted by NOAA Fisheries under contract to DWR. Predators were found to outnumber| SSJID
Chinook salmon by a ratio of roughly 200 predators for every 1 Chinook salmon. Similar to| SEWD 29
recent studies conducted by NOAA Fisheries on the Sacramento River, live Chinook salmon| continued
were tethered to quantify the frequency of predation events. On some nights, 100% of the
tethered Chinook salmon were preyed upon within one hour, indicating nmuch heavier predation
rates in the San Joaquin River than observed during the studies conducted on the Sacramento
River. Similar to previous work in the tributaries, this study provided the first direct estimates of
predation in the San Joaquin River confirming that low survival rates could likely be explained
by predation by introduced fish species such as largemouth bass and striped bass.

9.4 Impact Analysis

Table 9.3 showing Water Temperature Objectives utilize average monthly water | OID
temperatures. Average water temperatures are irrelevant. The NMFS OCAP-BO requires 7-day SSJID
average of the daily maximums. (7 DADM.) The EIS should use the temperature measurements ‘ SEWD 30
required by NMFS.

At subsection 9.4.2.2.2, in the section titled “Aquatic Habitat Conditions in the oID
Stanislaus River from Goodwin Dam to San Joaquin River” (p. 9-131 to 9-133), the DEIS fails | SSJID
to account for the increase in water temperatures within New Melones Reservoir caused by SEWD 31

releases made under Table 2E, which draw down the reservoir quicker and result in lower
conditions for longer.

Please let us know if you have any questions.

Very truly yours,

S IE - =law
Tim O’Laughlin “Karna E. Harrigfeld
O’LAUGHLIN & PARIS HERUM\CRABTREE
TW/llw

1C.1.10.1 Attachments to Comments from Oakdale Irrigation District,
South San Joaquin Irrigation District, and Stockton East
Water District

Attachments to the Oakdale Irrigation District, South San Joaquin Irrigation

District, and Stockton East Water District Comment letter are included in

Attachment 1C.2 located at the end of Appendix 1C.

1C.1.10.2 Responses to Comments from Oakdale Irrigation District, South
San Joaquin Irrigation District, and Stockton East Water District

OID SSJID SEWD 1: Comment noted.

OID SSJID SEWD 2: The text on page 1-10 in Chapter 1, Introduction, provides
a summary of information that is presented in Chapter 5, Surface Water
Resources and Water Supplies, and Appendix 3A, No Action Alternative: Central
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Appendix 1C: Comments from Regional and Local Agencies and Responses

Valley Project and State Water Project Operations. The text on page 1-10 of the
Draft EIS has been modified in the Final EIS to include a reference to additional
details in Chapter 5 and Appendix 3A.

OID SSJID SEWD 3: The text in this section of Chapter 1 of the Draft EIS
(Section 1.6) has been modified in the Final EIS to include a reference to the
ongoing SWRCB update of the Water Quality Control Plan.

As described in Section 1.6 of Chapter 1, Introduction, of the Draft EIS, it is
anticipated that substantial changes could occur to CVP and SWP operations as
future projects are implemented. It is anticipated that most of these future
projects have been identified in Section 3.5 of Chapter 3, Description of
Alternatives, including the Bay Delta Water Quality Control Plan Update. Many
of these future projects have not been fully defined and are not anticipated to be
operational until the late 2020s. If any of these future projects would substantially
change CVP operations, Reclamation would evaluate the need to request for
initiation of consultation under ESA with the USFWS and NMFS.

The future projects are being developed for different project objectives than the
purpose and need in this EIS for the coordinated long-term operation of the CVP
and SWP. Because the future operations under future projects have not been
finalized at this time; and because projects that would substantially change CVP
operations would require future consultations with USFWS and NMFS, it would
be pre-decisional to include these projects in the alternatives evaluated in this EIS.
Therefore, the alternatives under these future projects are considered in the
cumulative effects analysis in this EIS.

OID SSJID SEWD 4: In August 2012, Reclamation sent over 700 invitations to
participate as a NEPA cooperating agency in development of this EIS, including
an invitation to South San Joaquin Irrigation District (SSJID). The invitation
directed interested parties to respond to Reclamation with a written request.
Reclamation has no record of a letter from SSJID requesting to be a cooperating
agency. However, SSJID has been invited to update meetings and included in
preliminary review of written materials that were used in preparation of this EIS.

OID SSJID SEWD 5: The study referenced in this comment is presented in
Section 1.8 on page 1-15 of the DEIS as “Bay-Delta Water Quality Control Plan
Update.”

OID SSJID SEWD 6: The alternatives are described in detail in Sections 3.4.3
through 3.4.7 in Chapter 3, Description of Alternatives, including operational
details. The description of the alternatives is complex because the range of
alternatives represents a variety of methods to operate individual CVP and SWP
operational actions.

OID SSJID SEWD 7: The text on page 5-36, lines 10 through 16 has been
modified to be consistent with reference “SWRCB 2012 which is used in
development of the following paragraph.

OID SSJID SEWD 8: The analysis in the EIS is conducted using a monthly
analysis with an 82-year historic hydrology modified for projected climate
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change, as described in Appendix SA. The analysis includes evaluations of
average monthly and annual conditions for the long-term average and averages
under five water year types. The analysis does not consider firm yield concepts.

OID SSJID SEWD 9: The sentence referred to in this comment has been deleted
from the Final EIS.

OID SSJID SEWD 10: Reclamation operates the CVP to meet water rights and
other agreements, including the 1988 stipulation agreement related to the
Stanislaus River.

OID SSJID SEWD 11: As stated on pages 5-36 and 5-37, additional CVP and
SWP operational details, including discussions of SWRCB D-1641 objectives, are
included in Appendix 3A. The Vernalis Adaptive Management Program allowed
for additional sources of water, other than New Melones Reservoir, to be used to
maintain flow in the San Joaquin River. After completion of this program,
Reclamation does not have sufficient supply available in New Melones Reservoir
to meet the inflow targets suggested by this comment.

Additional details about the recent droughts have been included in Section 5.3.3
of Chapter 5, Surface Water Resources and Water Supplies, and Section 6.3.3.6 of
Chapter 6, Surface Water Quality, in the Final EIS to describe historical responses
by CVP and SWP to these drought conditions.

OID SSJID SEWD 12: Information related to Goodwin Reservoir is included
because the fisheries analysis evaluates reservoir fish in this water body in
Chapter 9, Fish and Aquatic Resources.

OID SSJID SEWD 13: Please refer to the response to Comment OID SSJID
SEWD 11.

OID SSJID SEWD 14: As described in Section 5A.2.1.1.4 of Appendix 5A, the
water demands for Oakdale Irrigation District and South San Joaquin Irrigation
District in the CalSim II model for Year 2030 operations are up to a total of
600,000 acre-feet per year depending upon land use. The model is used to
analyze long-term conditions by the Year 2030, and does include an assumed
water demand of 526,000 acre-feet for long-term conditions by Year 2030.

OID SSJID SEWD 15: The assumed water demands for water rights holders are
not reduced in the CalSim II model assumptions, and water is delivered in
accordance with water rights and agreements, as described in Appendix 5A,
Section B. However, it is recognized that some alternatives considered in this EIS
limit the ability to deliver water to meet the water right demands.

OID SSJID SEWD 16: The No Action Alternative, Second Basis of Comparison,
and Alternatives 1 through 5 include climate change and sea level rise conditions.
The EIS assumes that there will be no changes in regulatory or operational
requirements due to climate change in the future. The EIS analyzes the
alternatives in a comparative manner, and does not analyze any of the alternatives
in an absolute manner. Therefore, the impact analysis compares conditions under
the Alternatives 1 through 5 to the No Action Alternative; and conditions under
the No Action Alternative and Alternatives 1 through 5 to the Second Basis of
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Comparison. This comparative approach minimizes effects of climate change and
sea level rise and indicates the differences in the comparisons of alternatives to
the No Action Alternative and Second Basis of Comparison.

OID SSJID SEWD 17: The exceedance curves shown in Appendix 5A, Section
C, CalSim II and DSM2 Model Results (see Figures C.6.1 through C.6.3) present
the results of the CalSim II model runs, including the minimum and maximum
results, for the New Melones Reservoir storage. The exceedance values at 10
percent increments are presented in Tables C.6.1 through C.6.6 which also are
included in Appendix 5A, Section C.

OID SSJID SEWD 18: As described in Comment OID SSJID SEWD 17, the
exceedance curves shown in Appendix 5A, Section C, CalSim IT and DSM2
Model Results (see Figures C.6.1 through C.6.3) present the results of the CalSim
IT model runs, including the minimum and maximum results, for the New
Melones Reservoir storage. The exceedance values at 10 percent increments are
presented in Tables C.6.1 through C.6.6 which also are included in Appendix 5A,
Section C.

OID SSJID SEWD 19: As described in Comment OID SSJID SEWD 17, the
exceedance curves shown in Appendix 5A, Section C, CalSim I and DSM2
Model Results (see Figures C.6.1 through C.6.3) present the results of the CalSim
II model runs, including the minimum and maximum results, for the New
Melones Reservoir storage. The exceedance values at 10 percent increments are
presented in Tables C.6.1 through C.6.6 which also are included in Appendix 5A,
Section C.

OID SSJID SEWD 20: The No Action Alternative represents a continuation of
existing policy and management actions at the time of the publication of the
Notice of Intent in 2012. The Vernalis Adaptive Management Program allowed
for additional sources of water, other than New Melones Reservoir, to be used to
maintain flow in the San Joaquin River. After completion of this program,
Reclamation does not have sufficient supply available in New Melones Reservoir
to meet the inflow targets suggested by this comment.

OID SSJID SEWD 21: This information is presented in the Affected
Environment to provide an understanding of potential changes in San Joaquin
River water temperatures downstream of the confluence with the Stanislaus River.
Changes in water temperatures at the confluence of the Stanislaus River and the
San Joaquin River are calculated in the EIS, and are indicative of potential
changes in fisheries conditions on the San Joaquin River downstream of the
Stanislaus River. It is recognized that ambient air temperature conditions become
a more dominant factor than upstream water temperatures as the San Joaquin
River enters the Delta.

OID SSJID SEWD 22: As described in the EIS, the model results indicate that
there will be periods that the temperature objectives would not be achieved under
the No Action Alternative, Second Basis of Comparison, and Alternatives 1
through 5. The EIS considers the changes in Stanislaus River water temperatures
under Alternatives 1 through 5 as compared to the No Action Alternative and
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Appendix 1C: Comments from Regional and Local Agencies and Responses

Second Basis of Comparison and under the No Action Alternative as compared to
the Second Basis of Comparison (see Figures 6B.17.1 through 6B.17.12 and
6B.18.1 through 6B.18.12).

OID SSJID SEWD 23: In Chapter 9, Fish and Aquatic Resources, references to
Goodwin Lake has been replaced by references to the water body formed by
Goodwin Dam.

OID SSJID SEWD 24: In response to this comment, a quantitative description of
the temporal and geographic distribution of fall-run Chinook Salmon spawning in
the Stanislaus River has been added to Section 9.3.4.17.1 of the Draft EIS and

somewhat conflicting language has also been removed from this section.

OID SSJID SEWD 25: The text referenced in this comment has been modified in
the Final EIS to include a discussion of straying of Chinook Salmon in the
Stanislaus River.

OID SSJID SEWD 26: In response to this comment, text has been added to the
steelhead Section 9.3.4.17.1 describing the timing and numbers of steelhead
observed in the Stanislaus River. The reference to spawning above Oakdale has
been replaced with “between Goodwin Dam and Orange Blossom Bridge.”

OID SSJID SEWD 27: The paragraph referenced in this comment has been
deleted in the Final EIS.

OID SSJID SEWD 28: The text referenced in this comment has been modified in
the Final EIS to include the analysis of dissolved oxygen and migration of adult
Chinook Salmon with references to Lee and Jones-Lee (2003) and SITA (2012).

OID SSJID SEWD 29: It is acknowledged that predation is an important factor
influencing the survival of juvenile salmonids in the Stanislaus River. The EIS
addresses predation as a stressor on listed species and discusses it specifically for
each of the water bodies analyzed, including the Stanislaus River. The EIS also
discusses predation in terms of predator management (see Draft EIS section
starting on page 9-274).

OID SSJID SEWD 30: The 7-day average of the daily maximums (7 DADM)
prescribed in the NMFS OCAP BO is a management criterion designed to be
measured in real-time.

The Draft EIS uses average monthly temperatures to provide a comparison on
ability of operations considered under alternatives to meet temperature objectives
for species. As described in Section SA.A.3.6, temperature modeling is
subsequent to CalSim II modeling that simulates operations on a monthly basis.
As mentioned in Section SA.A.3.5, regarding CalSim II model results and model
results interpretations dependent on CalSim II, there are certain components in
the model that are downscaled to daily time step (simulated or approximated
hydrology) such as an air-temperature-based trigger for a fisheries action, the
results of those daily conditions are always averaged to a monthly time step (for
example, a certain number of days with and without the action is calculated and
the monthly result is calculated using a day-weighted average based on the total
number of days in that month), and operational decisions based on those
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components are made on a monthly basis. Therefore, reporting sub-monthly
results from CalSim II or from any other subsequent model that uses monthly
CalSim results as an input is not considered an appropriate use of model results.

It is acknowledged that temperature operations in real-time would be dependent
on daily variations of meteorological conditions, reservoir operations, fish
presence, and other external factors such as prolonged drought. It is unfortunately
not possible to capture all of these on a daily basis in a model. Therefore, the
Draft EIS uses model results in a comparative manner to provide a trend analysis
rather than interpreting these results as absolute effects, which would be
speculative. In addition, this comparative approach should capture the same
differences regardless of whether monthly average temperatures or 7DADM were
used. This level of detail is deemed appropriate for a NEPA analysis.

OID SSJID SEWD 31: Changes in water temperature depend on upstream
reservoir storage, monthly flow patterns, and residence times in the downstream
reservoirs. Detailed discussion of such changes are provided in the EIS.
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1 1C.1.11 Placer County Water Agency

PLACER COUMTY WATER ABEMNCY

BOARD OF DIFE oRs BUSINESS CEMTEF
Gray Allen, District | |44 Ferguson Road
Prima Santini, District 2 s
Mike Les, Districr3 |0 oo 6570
Auburn, CA 95604

N Robart Dugan, Discrict 4 BEHO
water * energy * stewardship
Joshusa Alpine, District 5 (530) B23-4850

(BO0) 464-0030
Einar Malsch, General Manager = r)

September 23, 2015

Mr. Ben Nelson

Natural Resources Specialist

Bureau of Reclamation, Bay-Delta Office
801 | Street, Suite 140

Sacramento, CA 95814-2536

SUBJECT: Placer County Water Agency (PCWA) Comments
Dear Mr. Nelson:

The purpose of this letter is to present PCWA’s comments to the Bureau of Reclamation | Pcwa 1
(Reclamation) Draft Environmental Impact Statement for the Coordinated Long-Term

Operation of the Central Valley Project and State Water Project (DEIS). Comments

pertain exclusively to the Sacramento River Water Reliability Project (SRRP) as described

and analyzed in Reclamation’s Biological Assessment on the Continued Long-term

Operations of the Central Valley Project and the State Water Project, dated August 2008

(2008 BA).

Comments to the DEIS. Considering the extent of supporting studies, analyses and PCWA 2
authorities, and the continuing commitment by PCWA and partner agencies to complete
the project, the SRRP should be incorporated into Reclamation’s Final Environmental
Impact Statement (FEIS) and Record of Decision (ROD). Specifically:

1. If there is no relief to the current court-ordered deadline (December 1, 2015) for
issuing the ROD, then the SRRP should be included as a related project in the
FEIS and ROD as described in DEIS Chapter 1, Section 1.8 and relevant parts.

2. Should the court grant an extension of the current December 1, 2015, deadline, PCWA 3
then the SRRP should be included in Reclamation’s cumulative effects analysis
for the FEIR and ROD as a reasonably foreseeable future project (Reference DEIS
Chapter 3, Section 3.5 and relevant parts). PCWA is prepared to provide
modeling and other technical support to Reclamation in completing an updated |
cumulative effects analysis, as requested.
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Basis for Comments:

. The Final Environmental Impact Statement (FEIS) and Planning Report for the PCWA 3
American River Water Resources Investigation (ARWRI), completed in 1997 by continued
Reclamation and the Sacramento Metropolitan Water Authority!, identified an
environmentally preferred alternative for future water supply needs that
includes additional surface water diversions and regional conjunctive
management.

. Based upon an extensive analysis, the Sacramento Water Forum Agreement,
dated April 24, 2000 (WFA) defined a wide range of water management actions
by regional water agencies and environmental organizations to improve water
supply reliability and resource protection within the American River and adjacent
watersheds. One principal objective in the WFA involves diversions on the
Sacramento River to reduce future diversions from the American River.

. Public Law 106-554 dated December 21, 2000, directed the Reclamation to
conduct a feasibility study of a Sacramento River diversion facility consistent
with the project identified in WFA. The goal of the study was to develop a water
supply plan that was consistent with the WFA objectives of pursuing a
Sacramento River diversion to meet water supply needs of the Placer-
Sacramento region and promoting ecosystem preservation along the lower
American River.

. SRRP effects were analyzed as part of the 2008 BA. The SRRP was subsequently
addressed in the National Marine Fisheries Service (NMFS) “Biological Opinion
and Conference Opinion on the Long-Term Operations of the Central Valley
Project and State Water Project”, dated June 4, 2009 (NMFS BiOp).

. Reclamation completed an administrative draft Environmental Impact Statement
for the study. However, work was suspended in 2012 due mainly to lack of
funding by the non-federal cost share partners. Pending development of an
alternative funding plan and reformulated approach to the project, and
considering the immediacy of the then-applicable court-ordered date for
producing a ROD (December 1, 2013), PCWA accepted that Reclamation’s
National Environmental Policy Act (NEPA) analysis would assume that all 35,000
acre-feet of PCWA’s CVP contract supplies are diverted from the American River
Pump Station (ARPS) on the North Fork, American River.

. Since that time, and in parallel with Reclamation’s extended NEPA process,
PCWA has continued to collaborate with other regional agencies to fund,
develop and implement a reformulated approach to the SRRP. Project partners

! Now the Regional Water Authority (RWA)
Page 2
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include PCWA, City of Roseville (Roseville), City of Folsom (Folsom), City of
Sacramento (Sacramento), Sacramento County Water Agency (SCWA), Rio
Linda/Elverta Community Water District (RLECWD), Sacramento Suburban Water
District (SSWD), Citrus Heights Water District (CHWD), El Dorado County Water
Agency (EDCWA), San Juan Water District (SIWD) and California American Water
Company (CalAm). The Sacramento Water Forum is engaged as a partner as
well. The project partners are also actively pursuing Reclamation participation
and assistance in the SRRP.

PCWA 3
continued

. Participating agencies are committed to project completion. On March 20, 2015,
the partners signed a cost-sharing agreement for the Development of a Project
Framework Document for a new Sacramento River Water Supply. The respective
Boards of Directors for PCWA, RLECWD, SCWA, SIWD, SSWD, CHWD, EDCWA,
CalAm, the City Councils of Sacramento, Roseville and Folsom have all executed
this agreement in support of the project.

. The current project is consistent structurally and operationally with
corresponding project descriptions in the WFA, P.L. 106-554 and the 2008 BA.
The initial planning report was completed in August 2015. Detailed planning and
environmental analysis is scheduled to be completed by the end of 2018.
Implementation (Procurement, Design, and Construction) is tentatively
scheduled to begin early 2019 and continue through 2023. The project is
consistent with adaption and mitigation strategies identified in the draft
Sacramento — San Joaquin Basin Plan, and is expected to be a central component
of the Regional Drought Contingency Plan currently being developed by PCWA
and RWA under grant from Reclamation’s WaterSMART Program.

Thank you for your consideration. Please let me know if PCWA can provide any
additional clarification. | can be reached at afecko@pcwa.net or (530) 823-4490.

Sincerely

PLACER COUNTY WATER AGENCY

Andrew Fecko
Director of Resource Development

AF:vf

Page 3
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cc: Rich Plecker, City of Roseville
Marcus Yasutake, City of Folsom
Brett Ewart, City of Sacramento
Darrel Eck, Sacramento County Water Agency
Mary Henrici, Rio Linda/Elverta Community Water District
Rob Roscoe, Sacramento Suburban Water District
Bob Churchill, Citrus Heights Water District
Ken Payne, El Dorado County Water Agency
Shauna Lorance, San luan Water District
Audie Foster, California American Water Company
Craig Muehlberg, Acting Manager, Bay Delta Office, Bureau of Reclamation
Drew Lessard, Area Manager, Central California Area Office, Bureau of
Reclamation

G:/vf2015cor.

Page 4
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1C.1.11.1 Responses to Comments from Placer County Water Agency
PCWA 1: Comment noted.

PCWA 2: The Sacramento River Water Reliability Project has been added to the
list of related projects in Section 3.5 of Chapter 3, Description of Alternatives,
and in the cumulative effects analyses in Chapters 5 through 21 of the EIS.
Results of the impact analysis for all of the alternatives will be considered by
Reclamation during preparation of the Record of Decision.

PCWA 3: This project is still under development and is appropriate for inclusion
in the cumulative effects analysis. The cumulative effects analysis for the EIS is a
qualitative analyses due to the preliminary nature of the programs, projects, and
policies considered under this analysis. On October 9, 2015, the District Court
granted a very short time extension to address comments received during the
public review period, and requires Reclamation to issue a Record of Decision on
or before January 12, 2016. This current court ordered schedule does not provide
sufficient time for Reclamation to incorporate detailed information about this
project. However, information related to this project from existing publically-
available references will be used in the analysis of cumulative effects during
preparation of the Final EIS.
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1 1C.1.12 City of Sacramento

SACRAMENTO

Department of Utilities

September 29, 2015

Mr. Ben Nelson

Bureau of Reclamation
Bay-Delta Office

801 I Street, Suite 140
Sacramento, CA 95814-2536

By U. S. Mail and E-Malil to: BCNelsan@usbr.gov

Re: Comments on the Coordinated Long-Term Operation of the Central Valley Project
and State Water Project Draft EIS

The City of Sacramento (City) and the US Bureau of Reclamation (Reclamation) are party to SAC 1
a settlement and operating contract (Contract No. 14-06-200-6497, hereafter Settlement Contract)
wherein the City gave up certain rights in exchange for Reclamation’s operation of Folsom
Reservoir so as to make water available to the City in accordance with the contractual schedule.
The City diverts the water made available under the Settlement Contract largely at its Fairbairn
facility on the Lower American River, The City also has senior water rights on both the Sacramento
and American Rivers.

In practice, Reclamation and the City have a good record of cooperative communication and SAC2
operations in support of their contractual relationship and the City's water rights. The Draft EIS
needs to reflect Reclamation’s obligation to operate in compliance with the Settlement Contract and
applicable water right priorities and laws. In several respects, it does not appear to do so.

The City submits these comments in furtherance of continued operations in cooperation with SAC 3
Reclamation.

e The DEIS shows significant impacts to Folsom Reservoir, including decreased storage,
decreased reliability, and increased incidence of “dead pool” conditions. Figure C-4-2, entitled
Folsom Lake, End of September Storage (Appendix 5, Page 5A-179), suggests that Folsom Lake
would reach dead pool conditions urder the alternatives approximately three to five percent of the
time. Allowing Folsom Lake to reach dead pool conditions is not consistent with Reclamation’s
obligations under the Settlement Contract.

e The DEIS appears to show CVP operations placing a disproportionate burden on Folsom SAC 4
Reservoir by using it as a “first responder” to meet Delta water quality standards. Folsom
Reservoir is not a sufficiently large resource to sustain these demands and reliably meet local
obligations including that of the City.

e The DEIS's hydrological analysis does not analyze how the CVP and SWP would be SAC 5
operated to provide Settlement Contract deliveries during multi-year droughts, and, as a result,
does not properly analyze the impacts of the proposed action on Folsom Reservoir storage and
water to be made available for diversion by the City.

City of Sacramento Department of Utilities
916-808-1400
1395 35" Avenue

2 Sacramento, CA 95822
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Appendix 1C: Comments from Regional and Local Agencies and Responses

1C.1.12.1 Responses to Comments from City of Sacramento
SAC 1: Comment noted.

SAC 2: Comment noted.

SAC 3: The CVP and SWP operations prioritize meeting federal and state
statutory and regulatory requirements and obligations to senior water rights
holders, including the City of Sacramento prior to deliveries of water to other
CVP and SWP water contractors. The modeling analyses presented in the EIS
include these prioritizations for long-term operation of the CVP and SWP without
inclusion of changes that could be developed for specific extreme flood or
drought events. Water is delivered every year under the water right contract to
the City of Sacramento in the 82-year hydrology analyzed with the CalSim II
model in the EIS.

Reclamation is aware of the storage and diversion limitations that exist for the
intakes in Folsom Lake during drought periods when Reclamation may be
allocating and delivering water in consideration of federal and state regulatory
requirements, including water rights. Droughts have occurred throughout
California’s history, and are constantly shaping and innovating the ways in which
Reclamation and DWR balance both federal and state regulations, public health
standards and urban and agricultural water demands. The most notable droughts
in recent history are the droughts that occurred in 1976-77, 1987-92, and the
ongoing drought. More details have been included in Section 5.3.3 of Chapter 5,
Surface Water Resources and Water Supplies, in the Final EIS to describe
historical responses by CVP and SWP to these drought conditions, including
implementation of a barge and pump system in Folsom Lake to allow diversions
when low water surface elevations would cause capacity issues for existing
intakes.

SAC 4: As described in Appendix 3A, No Action Alternative: Central Valley
Project and State Water Project Operations, in the EIS, conditions in the Delta can
change rapidly. Weather conditions combined with tidal action can quickly affect
Delta salinity conditions, and therefore, the Delta outflow required to maintain
water quality criteria. If, in this circumstance, it is decided the reasonable course
of action is to increase upstream reservoir releases, then generally water is
released from Folsom Reservoir first because the released water will reach the
Delta before flows released from other CVP and SWP reservoirs. Lake Oroville
water releases require about 3 days to reach the Delta, while water released from
Shasta Lake requires 5 days to travel from Keswick Reservoir to the Delta. As
water from the other reservoirs arrives in the Delta, Folsom Reservoir releases are
generally adjusted downward. Water releases from Folsom Lake are determined
based upon water rights in the American River watershed and federal and state
statutory and regulatory requirements related to the operation of the CVP

and SWP.

Final LTO EIS 1C-109



~N NN kW

Appendix 1C: Comments from Regional and Local Agencies and Responses

SAC 5: As described in the response to Comment SAC 3, water is delivered
every year under the water right contract to the City of Sacramento in the 82-year
hydrology analyzed with the CalSim II model in the EIS. The low Folsom Lake
water storage conditions that occur during drought periods under the No Action
Alternative, Second Basis of Comparison, and Alternatives 1 through 5 in the EIS
occur after water is delivered in the CalSim II model to the City of Sacramento
and other water rights holders in the American River watershed.

1C-110 Final LTO EIS
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1 1C.1.13 San Luis & Delta-Mendota Water Authority, Westlands
Water District, and San Joaquin River Exchange
3 Contractors Water Authority

San Luis & Delta-Mendota Water Authority Westlands Water District

P.O. Box 2157

Les Banos, CA 93635
Fhome: (209) 826-969
Fauc (209) 826-969%

JNMI N, Fresmo Street
P.0. Box 6054,
Fresmo, CA 93703-6056
Plhone: (259 224-1523
Fax; (7350 416077

San Joaquin River Exchange Contractors Water Authority

September 29, 2015

VIATLS, Mam aNp EmMam

Mr. Brian Nelson

Bureau of Reclamation, Bay-Delta Office
801 I Street, Suite 140

Sacramento. CA 93814-2536

Email: benelson@ushr.gov

Re:  Draft Environmental Impact Statement for the Coordmated Long-term
Operation of the Central Valley Project and State Water Project

Dear Mr. Nelson:

The San Luis & Delta-Mendota Water Authority, Westlands Water Distnict, and the San | SLDMWA
Joaquin Biver Exchange Contractors Water Authonty appreciate the opportumty te comment en |\VWWD
the Draft Environmental Impact Statement for the Coordinated Long-term Operation of the |[SJRECWA
Central Valley Project and State Water Project (‘Draft EIS™).’ In its coming Record of |1
Decision, the United States Bureau of Reclamation (“Feclamation™) will be making policy
decisions on a matter of vital importance to the future of California, including its protected fish
and wildlife species, millions of its people, and millions of acres of its prime farm land.

Reclamation must make a new and thoughtfil decision regarding how it will operate the
Central Valley Project ("CVP”), in coordination with the Department of Water Resources’
operation of the State Water Project (“SWP™), to serve project purpeses while meeting its
obligations under section 7 of the federal Endangered Species Act ("ESA™). No one can afford a

! The member agencies of the San Luis & Delta-Mendota Water Authority and the San Joaquin River Exchange
Contractors Water Authority are listed in the amached Exhibit 4

4 13241731 10353024
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Appendix 1C: Comments from Regional and Local Agencies and Responses

reflexive, status quo re-adoption of the policy decisions Feclamation made some seven vears ag
to adopt and implement the existing reascnable and prudent altematives. The Draft EIS is i
response to court orders entered in litigation brought by the Authonty, Westlands and oth
water contractors challenging those decisions. As the courts have found, those decisions we
unlawful, because they were made without the benefit of any environmental review under
WNational Environmental Policy Act ("NEPA™). Further, those decisions relied upon limited an
now outdated science, and were not informed by the cntical social and environmental impact
reglized over the past seven years of mmplementing the existing reasonable and prudem
alternatives. The seven years since have shown devastating adverse impacts from lost water
supply due to the ESA restrictions, but no recovery in the protected species. Indeed, despite
implementation of the ESA restmctions, the listed species have continued to decline. It 1s past
time for a new approach.

The current NEPA review provides Feclamation with an oppertunity to make a mo
mformed and better decision than it did seven years age, an opporhmity Feclamation shoul
embrace. NEPA requires no less. As the Council on Environmental Cuality’s regulatio
dictate, “[a]n environmental impact statement is more than a disclosure document. It shall
used by federal officials in conjunction with other relevant material o plan actions and mak
decisions.” 40 CEFER. § 1502.1. Reclamation’s environmental impact statement must analyz
and inform the public and policy makers of whether and what changes to CVP and 5WP
operations are necessary to meet the requirements of the ESA, the available altemmatives, the
trade-offs inherent among the available altematives, and potential mitigation for resulting
mmpacts. The environmental impact statement should provide the information necessary to a
decision that will maximize the ability of the CVP to achieve all its authonized purposes, while
still providing the protection due listed species under the ESA.

We are disappointed that the Draft EIS ignores this opportunity. Although the Draft EIS
states that a purpose of the proposed action is to “contimue the operation of the CVP in
coordination with operation of the SWP, for its authorized purposes.” that purpese 1s not
reflected in the alternatives or analysis. It is a lengthy document that teaches very little, and falls
well short of what NEPA requires. Some of the more significant deficiencies of the Draft EIS
are:

+ It does not critically examine the need for, or expected benefits for listed species
of, the existing reasonable and prudent alternatives i the biological opinions, nor
does it offer 2 meaningful comparison of the projected effects and benefits of
altematives.

+ It does not identify any mitigation for lost CVP and SWP water supply, despite
acknowledging that the existing reasonable and prudent alternatives will result in
an average annual loss of over one million acre-feet of project water, and despite
the devastating impacts on the human environment already caused by resulting
water shortages, including overdrafting groundwater basins, land subsidence, and
degraded air quality.

« It attempts to deny any sigmficant futore water supply impacts from
implementing the existing reasonable and prudent altematives by unreasonably

13241731 10335024
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Appendix 1C: Comments from Regional and Local Agencies and Responses

assuming that mcreased use of groundwater will entirely substitute for lost CVP
and SWP water supply.

* It does not explain the significant scientific uncertainty wnderlying the existing
biological opinions and similar prescniptions, and hence does not inform the
public or decision makers of the true nature and range of the largely policy-based
choices to be made regarding future operations.

* It neglects to consider an integrated approach to meeting the needs of both the
delta smelt and salmonid species, to remedy the sometimes conflicting
requirements of the two existing biclogical opinions.

We provide more detaled comments supporting these and additional points i the Exhibits
attached to this letter® Significant revisions and additional amalyses are required for
Reclamation to make a well-informed decision, and to meet NEPA's requirements.

All will benefit if Reclamation takes the opportunity before it and performs the NEPA
review necessary to adeguately inform its coming decisions. Under the current remand schedule
in the delta smelt case, Reclamation’s Record of Decision is due by December 1, 2015, As we
have noted in prior comments, that is not enough time to make needed revisicns to the Draft EIS.
These parties are open to an extension of the current remand deadline, which of course the court
would have to approve. We mvite further discussion with Feclamation on this issue.

Thank you for your consideration of these comments.

Sincerely,

\ ;.,..l - {__L _
| s L Comepe—
Daniel G. Nelson mas Birming

Executive Director General Manager .
San Luiz & Delta-Mendota Water Authority Westlands Water District
Nl
(j \_i Lad i
Steve Chedester
Executive Director

San Joaquin River Exchange Contractors Water Authonty

* The Anthority submitted written commments on June 28, 2012 in response to the notice of intent snd scoping, on
May 3, 2013 in response to the first version of the administrative draft environmensal impact statement, and on July
14, 2015 in response to the second version of sdministrative draft environmentsl impact statement. We incorporate
those prior comments, including all sttachments thereto, in these comments as well.
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Appendix 1C: Comments from Regional and Local Agencies and Responses

EXHIBIT A

San Luis & Delta-Mendota Water Anthority Member Agencies

|
The Authority’s members are: SLDMWA,
WWD
Banta-Carbona Imigation District; Broadview Water District; Byron Bethany Imgation District | SJRECW
{CWVP5A); Central Califormia Imigation District; City of Tracy; Columbia Canal Company (a 11
Friend); Del Puerto Water Distnict; Eagle Field Water District; Firebaugh Canal Water Distriet;
Fresno Slough Water District; Grassland Water District; Henry Miller Reclamation District
#2131; James Imgation District; Laguna Water District; Mercy Springs Water District; Oro
Loma Water Distnict; Pacheco Water District; Pajare Valley Water Management Agency;
Panoche Water District; Patterson Imigation District; Pleasant Valley Water Distmct;
Feclamation District 1606; San Bento County Water District; San Liwis Water District; Santa
Clara Valley Water District; Tranquillity Imigation District; Tumner Island Water District; West
Side Irmigation District; West Stamislaus Imigation District; Westlands Water District.

San Joagquin River Exchange Contractors Water Authority Member Agencies

The Exchange Contractors’ members are:

Central Califorma Imgation District; San Lms Canal Company; Firebaugh Canal Water District;
Columbia Canal Compamny

13246401 10335024
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EXHIBIT B

DETAILED COMMENTS REGARDING DRAFT EIS

L THE DEAFT EIS IS FUNDAMENTAILLY FLAWED

Al The Draft EIS Fails To Analvze An Important Aspect Of The Decision
Facing Reclamation — What Changes To CVP Operations Are, Or Are Not.
Necessarv To Comply With ESA Section 7

The review provided in the Draft Environmental Impact Statement for the Cocordinated | SLDOMWY,
Long-term Operation of the Central Valley Project and State Water Project (“Draft EIS™) WWD
pursuant to the National Environmental Policy Act ("NEPA™) is mconsistent with the distmct SJRECWA
court’s mulings in the Conselidated Smelt Cases and Consolidated Salmonid Cases and with 2
Eeclamation’s obligations on remand. The court foumd that Reclamation vielated WNEPA when it
adopted and implemented major changes to Central Valley Project ("CVP™) and State Water
Project ("SWP”) (collectively, the “Projects™) operations pursuant to biological opinions
(“BiOps™). changes that caused sigmificant adverse effects on the quality of the human
environment, without doing amy NEPA review. To understand and inform the public and
policymakers regarding its comung decision, Feclamation must consider whether and how the
continued operations of the CVP and SWP should be modified to ensure compliance with the
Endangered Species Act (“"ESA™). Feclamation nmst engage in a fundamental reanalysis of the
effect of CVP and SWTP operations on the listed species, and the necessity for and efficacy of any
measures intended to address such effects.

In recent years, changes to CVP and SWP operations that purportedly were “necessary”
to comply with the ESA have severely mmpaired the ability of the CVP and SWP to meet their
respective authorized purposes, with disastrous consequences. Feclamation's present NEPA
review should therefore be keenly focused on identifying actions it and the Department of Water
Besources (“"DWE”) can take to better serve all authorized purposes while stll mesting the
requirements of the ESA. In performing this assessment, Feclamation should generate and
carefully consider the data and analysis of mmpacts and alternatives in the NEPA process,
including new available scientific data and other changes since 2008. The task on remand is not
to simply accept the reasonable and prudent alternatives (“FPAs™) of the BiOps, but rather to
analyze anew what, if any, modifications to CVP and SWP operations are necessary to avoid
jecpardy to the species. Feclamation’s analysis must consider what effect the coordinated
operations of the CVP and SWP actually have on species survival and recovery, what measures
are proposed to reduce or compensate for such effects, what the data show about the likely
efficacy of those measures, and what other effects those measures will canse including through
reductions of water supply. That analysis should distinguish betwesn actions that are necessary
to comply with the mandates of ESA section 7 (le., to avoid jecpardizing the species or
adversely modifying its critical habitat). and other actions that might provide some additional
protection or benefit for listed species, but are not necessary to comply with the ESA.

The Draft EIS suggests that it 15 infended to be nsed to inform Reclamation’s operation of|
the CVP. The Draft EIS states: “This EIS may be used by Feclamation or cooperating agencies

13246041 10335024
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that are participating in the preparation of this EIS to inform future decisions related to operation| SLDMWA
of the CVP and SWP, and implementation of the EPAs in the 2008 USFWS BO and 2009 NMFES| WWD

BO.” Draft EIS at ES5-5. However, the Draft EIS does not cntically exanune the conclusions of| SJRECWA
the BiOps, or the BPAs. It accepts them as a given, rather than using the NEPA process to| 12

analyze the available data and inform decisions regarding what CVP and SWP operations are| continued
actually necessary to meet Feclamation’s ESA obligations. In order to serve the purposes of
NEPA, the Draft EIS must be revisited and revised, to allow an up-to-date analysis that takes the
requisite “hard look™ at what, if any, modifications to CVP and SWF operations are necessary to
comply with the standards of ESA section 7. South Fork Band Council of Western Shoshone of|
Nevada v. US. Dep't of Interior, 588 F.3d 718, 726-27 (%th Cir. 2009). That review should
expressly mote sciemtific uncertainties and gaps in data, and indicate the sigmificance of
shortcomings in the data for the nltimate decision.

Feclamation 15 not bound to, and cannot, simply implement the reasonable and prudent
alternatives prescribed by the wildlife agencies in the 2008 and 2009 BiOps. Instead
FEeclamation must decide for itself what 1s or 1s not required to insure that its actions comply
with its obligations imder the ESA. 16 US.C. § 1536(a)(2); Wild Fich Conservancy v. Salazar,
628 F.3d 313, 518-19. In making that determination. Feclamation “may not rely solely on [the
BiOps] to establish conclusively its compliance with its substantive obligations under section
T(@aM2)." Pyramid Lake Paiute Tribe of Indians v. ULS. Dep 't of Navy, 898 F.2d 1410, 1415 (9th
Cir. 1990). “[Tlhe action agency mmst not blindly adopt the conclusions of the consultant
agency.” City of Tacoma, Wash. v. Fed. Energy Regulatory Comm™_ 460 F 3d 53, 76 (D.C. Cir.
2006). This is because in the end, “the ultimate responsibility for compliance with the ESA falls
on the action agency.” Id.; see also 16 US.C. § 1536(ap1)-(2).

Feclamation must now reconsider whether and how the continued operations of the CVP
and SWP should be modified to ensure compliance with the ESA. As Reclamation considers the
2008 and 2009 BiOps anew. it should “determine whether and in what manner to proceed with
the action in light of its section 7 cbligations and the Service[s’] biological opimion[s].” 30
CFR §402.15(a). Reclamation’s fresh review of the 2008 and 2009 BiOps and F.PAs nmust not
be arbitrary, capricious, of confrary to law, or Reclamation will wviolate its independent,
substantive duty to comply with the ESA. Such mdependent habihity will attach, for example,
where the action agency Is in possession of “new information™ rendenng the BiOp suspect. Wild
Fish Conservamcy, 628 F.3d at 532; Pyramid Lake, 898 F2d at 1415, Such liability may also
attach where the BiOp is based on data that contradicts the action agency’s own data or where
the action agency, through the BiOp, faled to consider all relevant factors. See Defenders of
Wildlife v. US. Envt’l Frot. Agency, 420 F.3d 946, 976 (%h Cir. 2005); Res. Ltd, Inc. v.
Robertson, 35 F.3d 1300, 1305 (9th Cir. 1993); Pac. Coast Fed'n of Fithermen’s Asz'ms v.
Gutierrez, 806 F. Supp. 2d 1122, 1189, 1191 (ED. Cal. 2008).

SLDMWA
Feclamation must review the scientific data underlying the prescriptions of the BiOps,|ywowD
the scientific data available today, and the expenience of the past seven years, in order to|g RECWWA
determine what is necessary to meet its obligations under ESA section 7. The Draft EIS is(44
madequate to serve that purpose, and hence must be substantially revised to adequately mform
Feclamation’s decision.

13246041 10335024
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B. The Draft EIS Fails To Identifv The Proposed Action

The Draft EIS does not clearly identify the “proposed action™ The Department of |SLOMWA
Intenior’s regulations for implementation of NEPA mandate that an EIS include a “desenption of [\WWD
the proposed action.”™ 43 CFE. § 46 415(a)2). The regulations define the “proposed action™ as [SJRECWA
“the bureau activity under consideration™ and the regulations state that the “proposed action™ |14
must ke “clearly described in order to proceed with NEPA analysis.™ 43 CFE. § 46.30.

Apparently, Reclamation has not yet decided upoen a proposed action. The Draft EIS
does not contain a section entitled “proposed action,” nor does the document ever clearly 1dentify
the proposed action. The Draft EIS states: “This Draft EIS evaluates potential long-term direct,
mdirect, and cumulative mmpacts on the environment that could result from implementation of
meodifications to the contimued long-term operation of the CVP and SWP.” Draft EIS at 1-1.
Eeclamation nmst decide upon a proposed achion for the WEPA process. For example, unless
and unti] Feclamation identifies and describes the “proposed action™ it 15 difficult to Imagine
how Eeclamation can develop a reasonable range of altematives to the proposed action.

C. The Mo Action Alternative Is Incorrect

An EIS must “[ijnclude the altemmative of no action.” 40 CEE. § 1302.14(d). In an EIS, | 5wy,
the action alternatives are compared to the no action altemative to measure the impacts of each | ywWoyD
action altemative. See, e g, Center for Biological Diversity v. US. Dept. aof the Interior, 623 | 5 jrEcywa
F3d 633, 642, (9th Cir. 2010) (A no action altemative in an EIS allows policymakers and the | 45
public to compare the environmental consequences of the status quo to the consequences of the
proposed action. The no action altemmative 15 meant to ‘provide a baseline agamst which the
action altemnative[ ]°...1s evaluated. J4 A no action alternative must be considered in every EIS.
See 40 CEER. § 1302.14(d).7).

According to Reclamation’s WNEPA Handbook, “‘[n]o action™ represents a projection of
current conditions and reasonably foreseeable acfions to the most reascnable future responses or
conditions that could ocour during the life of the project without any action alternatives being
implemented ™ Reclamation’s NEPA Handbook (Feb. 2012) at 8-8. Moreover,

[t]he no action alternative should not automatically be considered
the same as the existing condition of the affected environment
because reascnably foreseeable future actions may occur whether
or not any of the project achon alternatives are chosen. When the
no action altemative 15 different from the emisting condition, as
projected into the future, the differences should be clearly defined.
Differences could result from other water development projects,
land use changes, mumicipal development. or other actions. “No
action” is, therefore, often described as “the fumre without the
project.”

Id.
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The Draft EIS's No Action Altemative does not allow the decisionmakers or the public to| | Dpwa
evaluate and compare the environmental consequences of implementing the BiOps and BPAs. oy

because it includes the FPAs. The Draft EIS states: SJRECWA
For this EIS, the No Action Altemative is based upon the 15 tinued
continued operation of the CVP and SWP in the same manner as continue

occurred at the time of the publication of the Notice of Infent in
March 2012, Thus, the No Action Altemative comsists of the
coordinated long-term operation of the CVP and SWP, including
full implementation of the EPAs i the 2008 USFWS BO and 2009
NMES BO because Feclamation provisionally accepted the BOs m
2008 and 2009, respectively, and is implementing the RPAs. The
No Action Altemative also includes changes not related to the
long-term operation of the CVP and SWP or implementation of the
FPAsin the 2008 USFWS BO and 2009 NMFSBO .. ..

Draft EIS at 3-3. This description of the No Action Alternative is inconsistent with the district
court’s milings regarding Reclamation’s failure to comply with NEPA, and will result in an EIS
that fails to comply with law. See, e.g., Conservation Council for Hawaii v. NMFS, — F. Supp.
3d -, 2015 WL 1499389 at *25 (D. HI Mar. 31, 2015) (finding no action alternative unlawful
because it “assum[ed] the very take activities the Navy was proposing to engage in”).

The Draft EIS's No Action Alternative essentially pretends that the hifigation and the
court rulings that resulted m the remand never happened. The Draft EIS states that “[blecanse
the EPAs were provisionally accepted and the No Action Altemative represents a contimmation of
existing policy and management direction, the No Action Altemative mcludes the EPAs™ Draft
EIS at ES-8. However, that rationale ignores the reality that Reclamation was required, but
faled, to conduct NEPA review bgfore accepting and implementing the FPAs. The “existing
policy and management direction” 15 unlawfil because it was adopted without pmor NEPA
TEVIEW.

The district court mled that Feclamation violated NEPA by significantly moedifying CVP
operations to meet ESA requirements without first performing WEPA analysis of the impacts of
such modifications or alternatives to such modifications. To remedy the error found by the
court, Reclamation must place itself back in the position it was in before that error occurred (Le.
before provisionally adopting the BiOps without performing any NEPA analysis). Accordingly,
m order to respond to the court’s mling on remand, here the “no achion™ altemative should be
defined to mclude operafions consistent with Feclamation’s and DWE.'s obligations and all legal
requirements excepi any ESA-related requirements that imvolve major changes to operations.
Under this definition of “no action,” CVP and SWP operations would continue in compliance
with other regulatory requirements (e.g. D-1641 as modified by applicable laws, including
Wilkins Slough requrements, FERC lhcense requirements, Amencan Fiver in-nver flow
requirements, etc.). Companng this no action alternative to the action alternatives developed |

13246041 10353024 4
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SLDMWA

WWwD
during the NEPA process will provide the most comprehensive and appropriate disclosure of the | SJRECW,
environmental impacts of the various action altematives to comply with ESA requirements.* 15

continued

Treating the BiOps as any part of the No Action Alternative is a highly imadwvisable |5 Dpawa
course of action, because it does not cure the NEPA viclation found by the district court. It [ypowD
instead contradicts the district court’s ruling, becanse the NEPA analysis does not measure and |5 jmEcywa
disclose the impacts of changes to CVP and SWP operations to comply with the ESA. And it |45
defeats the purpose of the No Action Alternative—to provide a meaningful comparative scenario
with which to gauge the impacts of the action alternatives. As the Ninth Circuit observed in a
similar context, “[a] no action alternative in an EIS is meaningless if it assumes the existence of
the very plan being proposed.™ Friends of Yosemite Valley v. Kempthorne, 520 F.3d 1024, 1038
(9th Cir. 2008). To comply with the judgments in the Consolidated Smelt Cases and
Consolidated Salmonid Cases, the No Action Alternative must be revised.

The definiticn of the No Action Alternative (and indeed all altematives) is ncorrect for a | SLOMWA
second reason. The Draft EIS provides that it “does not address the CVP facilities associated | WWD
with Millerton Lake, including the Madera and Friant-Kem canals and their service areas, and | SJRECWA
the San Joaquin River Restoration Program because these facilities are not considered m the |17
consultations related to the 2008 USFWS BO and 2009 NMFS BO.” Draft EIS at 3-16.
Appendix 3A repeats that “Friant Division operations are not analyzed i thle] EIS.” Draft EIS
at 3A-64. But Frant Division operations should be included and analyzed in the EIS.

The Fnant Division 15 a part of the CVP. It 15 operafing now, and presumably it will be
operating for the foreseeable future. Its operations will continue to affect the overall operations
of the CVP and coordinated operations of the SWP. By failing to include Friant Division
operations, the Draft EIS is taking an incomplete lock at CVP operations, and may be missing
important impacts and available alternatives. That omission violates NEPA. It is no excuse that
the ESA consultations concluded in 2008 and 2009 faled to include Friant Division operations.
Those ESA consultation failings does not warrant creating a NEPA defect as well.

D. The Second Basis Of Comparison Is Not A Substitute For The Correct No
Action Alternative

The Authority, Westlands, and the Exchange Contractors appreciate Feclamation’s SLDMW
efforts to provide a “Second Basis of Companison™ for companng the envirenmental WWD )
consequences of the alternatives, as a response to our concerns about the No Action Alternative. | SJRECW
However, the true remedy is to comrectly define the No Action Altemative i the first place. That |18
would eliminate the need for a “second basis of companson,™ and simplify the Draft EIS.

! The simation here is unlike most other circumstances whese NEPA review is performed, becanse the CVP and
SWP were constructed and opersting before MEPA and the ESA were even enacted.  Thus, the “no action™
alternative, which usnslly serves as the baseline for evaluating the significance of emvironmentsl impacts of actdon
alternatives, is more complicated The exsting Projects, inclnding operations, must be captred in the “noe acton™
bazeline so they are not included in the new effects of the action alternatves. For this reason, a hypothetical “no
action” alternative that fils to account for cument and previous operations of the Projects would be an improper
basaline for comparative analysis. See dmerican Rivers v. Federal Energy Regulatory Comm., 187 F.3d 1007 (Pth
Cir. 199},
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The Draft EIS states: SLDMWA
WWD
this EIS mecludes a “Second Basis of Companson™ that represents a S IRECWA
condition m 2030 with coordinated long-term operation of the 18
CVP and SWP without implementation of the 2008 USFWS BO continued

and 2009 NMFS BO FPAs. All of the alternatives are compared to
the No Action Altemative and to the Second Basis of Companson
to describe the effects that could occur in 2030 under both bases of

COmMparson.

Because several of the 2009 NMFS BO EPA actions had already
been mitiated pricr to issuance of the 2000 NMES BO; those
actions are Included in the Second Basis of Companson
Feasonably foreseeable actions included m the No Action
Alternative that are not related to the 2008 USFWS BO or 2009
NMEFS BO are also included i the Second Basis of Comparison.

Draft EIS at ES-2.

SLDMWA
WWD
SJRECWA
14

We found the description and uwse of the Second Basis Of Companson in the Draft EIS
somewhat confusing. It is not a remedy for the defects in the No Acton Alternative, because it
still includes actions based on the BiOps. As we understand it, it does not provide a basis for
comparison to CVP and SWP operations consistent with Eeclamation’s and DWE.'s obligaticns
and all legal requirements except requirements related to the ESA.

If Beclamation adopts the Second Basis Of Companson as its Ne Action Alternative, it
should revise it to eliminate any actions taken in response to the BiOps and FPAs. The Second
Basis Of Companison includes the following “actions included n the 2008 USFWS BO and 2009
NMES BO™

. 2008 USFWS BO EPA Component 4, Habitat Restoration.

. 2009 NMFS BO RPA Action 11.3, Clear Creek Spawning Gravel
Amgmentation.

. 2008 NMFS BO RPA Action 1.4, Spring Creek Temperature Confrol Curtain
E.eplacement.

. 2009 NMFS BO RPA Action 126, Restore Battle Creek for Winter-Fun, Spring-
Fam, and Central Valley Steelhead.

. 2009 NMES BO FPA Action 13.1, Operate Feed Bluff Diversion Dam with Gates
Out.

. 2009 NMES BO FPA Action 15, Fimding for CVPIA Anadromous Fish Screen
Program.

. 2009 NMFES BO FPA Action 16.1, Restoration of Floodplain Habitat; and Action
1.6.2, Near-Term Actions at Liberty IslandTower Cache Slough and Lower Yolo
Bypass; Action 163, Lower Putah Creek Enhancements; Action L6.4.
Improvements to Lisbon Weir; and Action 1.7, Feduce Migratory Delays and
Loss of Salmon, Steelhead, and Sturgeon at Fremont Weir and Other Structures in
the Yolo Bypass.
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| SLDMWA,
WwD

SJRECW
Draft EIS at 3-5 — 3-7. If the intent of the Second Basis Of Comparison 15 to provide a basis of 19 )
comparison “that does not include mmplementation of the EPAs™ then the Second Basis Of continued
Companson should not include actions under programs that are being implemented in response
to, and in lien of the RPAs. Draft EIS at 3-22. The purpose of the No Action Altemative is to
inform the public and pelicy makers of what conditions would be like without major ES A-related
restnictions on CVP and SWP operations. The exishing Second Basis Of Compansen mmproperly
assumes that modifications to CVP and SWP operations are necessary to aveid jecpardy and
includes certain existing actions that are dependent on the BiOps’ jeopardy determination.

. 2009 NMES BO EPA Action IT1, Lower American Biver Flow Management.

In addition, the Second Basis of Comparisen does not serve as a substitute for the cormrect ilr_.qu A
No Action Altermmative because the Draft EIS disregards the Second Basis of Companison SIRECWA
throughout much of its NEPA analysis. Crtically, the Draft EIS fals to identify mitigation 30 '
measures that could mitigate the impacts associated with implementing the EPAs, as we explain
next.

E. The Draft EIS Lacks Mitigation Measures For the RPAs

In addition to analyzing the impacts of all potential. feasible altematives, the EIS must ?EEM""‘A
include a discussion of the “means to mutigate adverse environmental mmpacts.” 40 CEFER. § f\"" ’ D_\ L
1502.16(h). Accordingly, the EIS must identify all relevant, reasonable mitigation measures that SJRECWA
could alleviate a project’s environmental effects, even if they entail actions that are outside the 2
lead or cooperating agencies’ Jurnisdiction. See “Forty Most Asked Questions Concerming CEQ's
NEPA Eegulations,” No. 19b. Such measures mmst entail feasible, specific actions that could
avoid impacts by eliminating certain actions; minimizing impacts by lmiting their degree;
rectifying impacts by repainng, rehabilitating or restoring the affected environment; reducing
impacts through preservation of maintenance; and'or compensating for a project’s impacts by
replacing or providing substitute resources. 40 CEE. § 1508.20.

The Draft EIS fails to idenfify or examine mitigation measures that may help mitigate the
impacts of implementing the RPAs. Reclamation’s refusal to even consider ways to mitigate
such impacts appears to be tied to its failure to critically examine the R.PAs and analyze how the
existing FPAs could be modified to nutigate their impacts. such as impacts to SWP and CVP
water supplies and delivenies. See South Fork Band Council of Western Shoshone of Nevada v.
LL5. Depi. of Interior, 388 F3d 718, 727 (9th Cir. 2009). The EIS fails to provide this critical
component of the analysis required by NEPA.

The Draft EIS acknowledges that NEPA requires analysis of mitigation measures, but the
Drraft EIS fails to identify any measures to nutigate the impacts of implementing the RPAs. The
Draft EIS states: “An EIS must also identify relevant, reasonable mitigation measures that are
not already included in the proposed action or altematives to the proposed action that could be
used to avold, minimize, rectify, reduce, eliminate, or compensate for the project’s adverse
environmental effects.” Draft EIS at ES-14. However, the EIS then states that “Mitigation
measures were not included to address adverse impacts under the altemmatives as compared to the
Second Basis of Companson becanse this analysis was imcluded in this EIS for information
purposes only.” Id. at ES-14 — E5-13. In other words, the Draft EIS admits there are adwverse
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SLDMW
impacts associated with implementing the FPAs, but fails to make any effort to ldEl].I:If‘i.l WWD

mitigation measures to address those impacts. SJRECWA
21

For example, the Draft EIS confirms that continued implementation of the BiOps® EPAs continued

will cause huge reductions in CVP and SWP water delivenies, et the Draft EIS makes no effort
to 1dentify possible ways to mitigate those impacts. Draft EIS at 3-03 — 5-97 (tables showing
reduced water deliveries and text descnibing reductions). It estimates that on a long-term anmual
average, the EPAs will reduce CVP water deliveries by 332,000 acre-feet anmually, and reduce
SWP water delivenies by 773,000 acre-feet annually. Jd. In particular, implementation of the
EPAs is expected to reduce delivemes to CVP South of Delta agnicultural water service
contractors “hy 24 percent over the long-term conditions; 33 percent in dry years; and 37 percent
in critical dry years.” Draft EIS at 3-95. And deliveries of “Article 21 water to SWF South of
Delta water contractors would be reduced by 83 PEI‘CE:III over the long-term conditions; 96
percent in dry years; and 32 percent in critical dry years.”™ Id. at 3-97. Yet the Draft EIS fails to
identify even a mngle mitigation measure that could help mitigate these water supply Impacts.

Failing to identify mitigation for the massive losses of water supply that will indisputably result
from implementing the BPAs 15 inexplicable, and an obvious viclation of NEPA.

F. The Draft EIS Fails To Provide A Reasonable Range of Alternatives That
Are Eesponsive To The Purpose And Need For The Action

The alternatives presented and analyzed in the Draft EIS do not represent a reasonable | SLDMWA
range of altematives that are responsive to the identified purpose and need for the proposed |VWWD
action. The listed alternatives do not reflect the entical inguiry - how can Feclamation best meet | SIRECWA
the authonized purposes of the CVP while also ensuring compliance with its obligations under (22
ESA section 77 Further, it fails to consider an alternative that integrates the BPAs from the two
BiOps, as a way to avoid or lessen conflicts between prescriptions for the delta smelt and |
salmonid species.

1. The Draft EIS Fails To Apply The Purpose And Need In Its
Development Of Alternatives

An EIS must contain a statement of “purpose and need” which brefly specifies “the SLOMW
underlying purpose and need to which the [lead] agency is responding in proposing the VWD
altematives including the proposed action” 40 CFER. § 1502.13. The purpose and need | SJRECWA
statement “is a critical element that sets the overall direction of the process and serves as an | 23
important screening criterion for determining which alternatives are reascmable™ NEPA
Handbook at 8-3. This statement of purpose and need 1s important because 1t will inform the
range of altematives ultimately selected for analysis in the EIS and “[a]ll reasonable altemnatives
examined i detail must meet the defined purpose and need.” Id. The ‘need’ for the action may
be described as the underlying problem or opportunity to which the agency is responding with
the action. The ‘purpose’ may refer to the goal or objective that the bureau it trying to achieve,
and should be stated to the extent possible, m terms of desired outcomes.™ 43 CFER. §
46.420¢a}1).

Statement of Purpose
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The Draft EIS describes the “purpose™ of the action as follows:

The purpose of the action considered in this EIS is to contime the
operation of the CVP in coordination with operation of the SWP,
for its authonzed purposes, in 2 manner that:

* Is similar to listoric operational parameters with certain
modifications;

* Iz consistent with Federal Peclamation law; other Federal laws
and regulations; Federal permits and licenses; State of California
water rights, permuts, and licenses; and

* Enables Feclamation and DWE to satisfy ther contractual
obligations to the fullest extent possible.

Draft EIS at ES-6.

The Authonty, Westlands, and the Exchange Contractors appreciate that the statement of
purpose now includes satisfying contractual obligations to the fullest extent possible, and
operating the CVP for its authonzed purposes. However, implementation of the EPAs has
prevented Feclamation from meeting the awthonzed purposes of the CVP. Reclamation’s
mability to meet the CVP's authonzed purposes under the BiOps should be expressly

acknowledged, and should inform the development of altematives.

Statement of Need

The Draft EIS describes the “need” for the action as follows:

Confinued operation of the CVP is needed to provide mver
regulation, navigation; floed control; water supply for imgation
and domestic uses; fish and wildlife mitigation, protection, and
restoration; fish and wildlife enhancement; and power generation.
The CVP and the SWP facilites are also operated to provide
recreation bemefits and in accordance with the water rights and
water gquality requirements adopted by the SWRCB.

The USEWS and NMFES concluded mn their 2008 and 2009 BOs,
respectively, that the coordinated long-term operation of the CVP
and S5WP, as descmbed in the 2008 Reclamation Biological
Assessment, jeopardized the continned existence of listed species
and adversely modified critical habitat. The USFWS and NMFES
provided RPAs in their respective BOs as an altemative to the
project described in the 2008 BA that would not jeopardize listed
species of adversely modify critical habitat.

Draft EIS at ES-6.
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This statement of need does not express the “underlying problem™ that Feclamation is _SLDr"'J"‘"'f-"!"
responding to. In the context here, providing water supply as fully as possible while stll WWD
complying with the ESA gives rise to the need for the action. The “underlying problem™ that | SJRECWA
Reclamation is responding to is the difficulty the CVP and SWP have had in serving water | 24
supply and other project purposes while complying with the ESA. That requires an analysis of | continued
what changes to operations, if any, are necessary to comply with the ESA. and based thereon
whether the BiOp prescriptions or some altemative would better meet all project purposes while
doing s0.

A The Range Of Alternatives Does Not Focus On The Kev Issues

The alternatives analysis is the “linchpin™ of an EIS. Mowroe County Conservasion | SLOMW
Council, Inc. v. Volpe, 472 F.2d 693, 697 (2d Cir. 1972). Federal agencies must to the fullest | WWD
extent possible “[u]se the NEPA process to identify and assess reasomable altematives to | SJRECWA
proposed actions that will avoid or minimize adverse effects of these actions upon the quality of | 25
the hman envirenment”™ and to use all practicable means to “avold or minmmze any possible
adverse effects of their actions upon the quality of the human environment” 40 CFE. §
1500.2(e), (f). Agencies must “rigorously explore and objectively evaluate all reasonable
altematives.” 40 CFE. § 1302.14. Feasonable altematives are those that are “techmically and
economically practical or feasible and meet the purpose and need of the proposed action.™ 43
CFE §46420. Each action altemnative should address the purpose of and need for the action . .
.." NEPA Handbook at 8-9.

The Draft EIS’s five altematives (see Draft EIS at 3-31 — 3-42) do not reflect the
necessary inquiry into what CVP and SWP modifications, if amy, are necessary to satisfy
Feclamation’s obligations under ESA section 7. Nor do the alternatives reflect an effort to
design alternatives that meet the CVP's authonzed purposes, and avold mimmize or mitigate
impacts to those purposes that may result from moedifications to CVP operations. “Alternative 17
is described as “idenfical to the Second Basis of Companison™ Id. atp. 3-31. “Altemative 2
includes the operational components of the existing BiOps but does not include “EPA actions
that would require future studies and environmental documentation to define recommended
actions (generally, stmctural actions).” Id. “Altemnative 37 includes CVP and SWP operations
and ongeing operational management policies of the CVP and SWP that would be similar to the
operational assumptions under the Second Basis of Companson, but with specified changes to
water demand assumptions, OMR cnteria, and operations of New Melones Reserveoir to meet
SWECE D-1641 flow requirements on the San Joaquin Fiver at Vemalis. Id. at p. 3-34.
“Alternative 37 also includes “Actions Felated to Predation Contrel, Wetlands Festoration,
Juvenile Salmonid Trap and Haul Program, and Chinock Salmon Ocean Harvest” Id. atp. 3-37.
“Altemative 47 mcludes ongoing operational management policies of the CVP and SWP that
would be identical to operations described under the Second Basis of Companson. Id. at p. 3-39.
In addiion, “Altemafive 47 includes “Actions Related to Floodplam Protection, Levee
Vegetation, Predation Contrel, Wetlands Restoration, Juvenmile Salmomid Trap and Haul
Program, and Chinook Salmon Ocean Harvest.”™ Jd. “Altemative 3™ was “developed considenng
comments from environmental mterest groups dunng the scoping process.”™ Id. at p. 341
“Altemnative 57 has CVP and SWP operations and cngoing operational management policies of
similar to the operational assumptions inder the No Action Alternative, with certain specified
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changes to water demand assumptions, OME. criteria, and operatiens of New Melones Reservoir | SLOMWY,
to meet SWECB D-1641 flow requirements on the San Joaquin River at Vemalis. Id. WwD
SJRECW,

The Draft EIS fails to explain whether or how each of the selected altematives avoid the (25
likelihood of jeopardizing listed species or their critical habitat. Nor does the Draft EIS explain |continued
how the selected alternatives meet the purpose of enabling Reclamation and DWE. to satisfy their
confractual obligations to the fullest extent possible and meet the authornized purpeses of the CVP
and SWP, respectively. Such an analysis is necessary for both the decisionmakers and the public
to evaluate and compare the altemative actions and inform the decision regarding what
moedifications, if any, to CVP and SWP operations, should be implemented. Unless and until
Feclamation cntically examines what action altenatives can meet the purpose and need,
Eeclamation cannot develop feasible alternatives. Mixing and tweaking elements of the BPAs of
the existing BiOps, without ever fundamentally reconsidering the FPAs, does not suffice to meet
Eeclamation’s NEPA obligations on remand Feclamation’s failure, to date, to take a “hard
look™ at what altemative actions could be taken that would meet its ESA obligations and also
mimmize of avold mpacts fo the human environment has resolted in an madequate range of
alternatives in the Draft EIS. The altematives should allow for adequate water deliveries and
prevent significant impacts to public health and the man environment, and also explore various
methods to sufficiently maintan and protect the listed species and their cntical habitats.

3 In Developing Alternatives, Reclamation Should Consider Integration
Of Measures For Delta Smelt And Salmonids

The two BiOps were developed independently of each other in 2008 and 2009, and in | SLOMWA
some cases, have conflicting FPAs. For example, Delta outflow prescnibed for the delta smelt WWD
can diminish carryover storage in reservoirs beneficial to temperature management for salmonid | S JRECW
species. Expert have suggested that the measures in the two BiOps should be integrated to best 25
account for the needs of all species overall. Sse National Research Council 2010, A Scienfific
Assessment of Alternatives for Feducing Water Management Effects on Threatened and
Endangered Fishes in Califomia’s Bay Delta.® In 2011, federal agencies planned an integrated
biclogical opinicn. See Interim Federal Action Plan Status Update for the Califormia Bay-Delta:
2011 and Beyond, available at
hitps:/wanw dol.gov/sites/dol gov/files/migrated news pressreleases/upload Final -Status-Update-
2010-12-15.pdf. That has not yet happened. however.

In order to better meet the purpose and need, Feclamation should develop altematives
that reflect a comprehensive and integrated approach to meeting its ESA obligations with respect
to both delta smelt and salmonid species, somethmg it and expert scientists have already
identified as the appropnate approach. Such an inquiry may reveal that there are ways to
maximuze overall benefits to protected species while also reducing water supply impacts.

. The Comparison Of Alternatives Is Inadeguate

SLDMW,
The Draft EIS"s companson of altematives nms afoul of NEPA. NEPA requires an EIS| wwD
to “present the environmental impacts of the proposal and the alternatives in comparative form™ | SIRECWA
27

* Raferences cited are listed balow, and will be submitted slectronically with these comments.
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in a mamner that “sharply defin[es] the issues and provid[es] a clear basis for choice among _SLDI'-‘-"I'-.".‘.-"'\

options by the decisionmaker and the public ™ 40 CFR § 1502.14. Although the Draft EIS| WD
mchudes two companson tables that purport to identify the differences between the altemnatives, SJRECWA
the No Action Alternative, and the Second Basis of Comparison, neither the tables nor the 27
resource chapters of the Draft EIS provide a clear basis for choice among the options. continued

Because the proposed modifications of CVP and SWP operations are required under the | o by e
ESA only if they are necessary to avoid jecpardy and destruction or adverse modification of WWD '
critical habitat (zee Draft EIS at ES-5), it is essential that for each alterative the EIS analyze and SIRECWA
describe the estimated attmbutable increase or decrease in: (1) the numbers of mdividuals of each o8 '
species, (2} the estimated population viability of the histed species, and (3) the amount or quality
of their critical habitats under each alternative. This type of quantitative analysis would enable
mumernical comparisons of the type preferred in Feclamation’s NEPA Handbook. See NEPA
Handbook at 8-13. If Reclamation concludes there is no way to reliably compute such
differences among the expected outcomes of each of the alternatives, the EIS should reveal and
explain that lack of pertinent information. The Draft EIS lacks any of this information and
explanation, and hence i1s not in compliance with the NEPA requirement to “{d]evote substantial
treatment to each alternative considered mn detall . . . so that reviewers may evaluate their
comparative merts.” 40 CFE. § 1302.14(b); see also NEPA Handbook at 8-3.

SLDMWA
WWD
SJRECWA
29

Whle the two companscn tables included in the Draft EIS s Exzecutive Summary chapter
provide cj[uanﬁtalive information regarding the reduction in surface water resources and water
supplies,” for example, the information regarding fish and aquatic resources is wholly
qualitative, and does not allow for an easy comparnison of the relative ments of the vanous
alternatives analyzed, or the trade-offs mvolved in choosing one altemative over another. The
followmng entmes from Table ES.2, Companson of No Action Altemative and Altemnatives 1
through 5 to the Second Basis of Comparison, demonstrate the problem. Eegarding the effects
of the No Action Alternative, Alternative 3, and Alternative 5 on the delta smelt, as compared to
the Second Basis of Companison, the Draft EIS states:

. No Action Alternative: “Owerall, likely would result in better conditions for Delta
Smelt, pnimarily due to lower percentage entrainment for larval and juvenile life
stages, and more favorable location of Fall X2 in wetter years, and on average.”
Draft EIS at ES-60.

. Alternative 3: “Owverall, effects would be simular based on reduced entrainment
and more favorable location of Fall X2 Id. at ES-64.

. Alternative 5 “Owerall, likely would result in better conditions for Delta Smelt,
primanly due to lower percentage entrainment for larval and juvenile life stages,

* For example, Table ES.2 indicates that the Ko Action Alternative would result in reduced storage in San Luis
Feeservoir in October throngh Febmary, April, and May of wet years, up to 57.2%, as compared to the Second Basis
of Comparison.  Draft EIS at ES-48; se¢ alse Diraft EIS at 22-36 (Table 22.2). In confrast, Altemnative 3 would
result in redunced storage in San Luds Reservoir in December through Febrary and June of wet years, up to 15.7%,
a5 cpmpared to the Second Basis of Comparison (ad. at ES-51), and Alternative 5 would result in reduced storage in
San Luis Reservoir in October throwsh Febmary and Apsil throngh Augnst of wet years, up to 2.9% (id. at ES-55).
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and more favorable location of Fall X2 in wetter years, and on average.”™ Id. at |SLDMWA
E5-69. WWD
SJRECWA
These statements suggest that the each of the three altematives would result in similar or “better” |2g
conditions for delta smelt, but they do not identify how much “better” for delta smelt each |-qqtinuad
alternative might be. The missing information is necessary to enable decisionmakers to evaluate
the alternatives n light of the trade-offs involved in choosing one altemative over another. Table
ES.2 indicates that the No Action Alternative results in significantly reduced storage in San Luis
Reservoir in wet years as compared to Altemative 3 (Draft EIS at ES-48, ES-33), but the table
indicates that both the No Action Altemative and Altemative 5 “likely would result n better
conditions for Delta Smelt™ (id. at E5-60, E5-69). As a modifier in this context, “better” is
useless. How nmuch better than the Second Basis of Companson would the altematives be for
delta smelt? To a significant degree? Are the “hetter conditions™ necessary to avoid
jeopardizing the delta smelt or adversely modifying its crifical habitats? Is the science too
uncertain to be able to say? Is there a difference in the improvement between the No Action
Alternative and Alternative 57 What is the water supply cost for these “better” conditions? The
answers to these questions must be apparent in any comparison table in the final EIS.

The discussion in each of the various resource chapters of the Draft EIS does not enable a
meaningful companson of the altematives either. For example, the following statements from
Chapter 9 are provided in the discussion of the No Action Alternative and Alternatives 1 through
5 relative to the Second Basis of Companson, regarding the effects on the Sacramento Fiver
Winter-Fun Chinocok Salmon:

. No Action Altemative: “These model results suggest that effects on winter-nm
Chinook Salmon would be similar under both scenanos [under the No Action
Alternative and the Second Basis of Compansen], with a small likelihood that
winter-nm Chinook Salmon escapement would be higher under the No Action
Altemnative. This potential distinction between the two scenanios, however, may
be offset by the benefits of implementation of fish passage under the No Action
Altemnative intended to address the limited availability of switable habitat for
winter-nm Chinook Salmon in the Sacramento Fiver reaches downstream of
Eeswick Dam. This potential beneficial effect and its magnitude would depend
on the success of the fish passage program.”™ Draft EIS at 9-164.

. Alternative 3: “These model results suggest that effects on winter-nm Chinook
Salmon would be similar under both scenarios, with a small likelihood that
winter-nm Chinook Salmon escapement would be higher under Alterative 3 than
under the Second Basis of Companson. The ocean harvest restrictions under
Alternative 3 could provide additional benefit, although the effects of the predator
management program are uncertain.” Jd. at 9-323.

. Alternative 5: “The amalysis of temperatures indicates somewhat higher
temperatures and greater likelihood of exceedance of thresholds under Altemative
5 as compared to the Second Basis of Companson This is reflected in the
slightly lower survival of winter-min Chinook Salmon eggs predicted by
Eeclamation’s salmon mortality model. Flow changes vnder Altemative 3 would
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have small effects on the availability of spawning and rearing habitat for winter-
nm Chincok Salmen as indicated by the decrease in flow (habitat)-related
mortality predicted by SATMOD under Alternative 5. Through Delta survival of
Juvenile winter-run Chinook Salmon would be the same under both Altemnative 5
and Second Basis of Companison as indicated by the DPM results; and the OBAN
results suggest that Delta survival could be higher under Altemative 3.
Entrainment may also be reduced under Altemative 5 as indicated by the OMR
flow amalysis. Median adult escapement to the Sacramento River would be
reduced shightly under Altemative 3 as indicated by the 105 model results which
mcorporate temperature, flow, and moertality effects on each life stage over the
entire life cycle of winter-nm Chinook Salmen. However, the OBAN model
results indicate an increase In escapement over a more limited time peried (1971
to 2002). Considenng all the above analyses for the winter-nm Chinook Salmon
population, the changes in overall effects under Altemative 5 compared to Second
Basis of Comparison are highly uncertain. However, the upstream fish passage
mcluded under Altemative 5 could benefit the winterrmm Chinook Salmon
population in the Sacramento Fiver as compared to the Second Basis of

Companson if successful ™ JId. at 9-359.

These deseriptions do not indicate the matenality of the projected differences for the populations
of affected fish species. Are the differences in projected conditions material? What enteria will
be used to determine whether a particular difference 1s matenial? Is one altemnative better suited
than ancther in terms of avolding jeopardy and destruction or adverse modification of critical
habitat? As with Tables ES.1 and ES 2, the descriptions in the Draft EIS s resource chapters do
not enable decisionmakers or the public to understand the differences between Alternatives 1-5,
the No Action Alternative, and the Second Basis of Companson. More information is needed. If
the expected relative benefit of a particular operation intended to protect fish populations is
minimal, that information would usefully mform Feclamation’s ultimate decision on whether to
adopt that measure, especially if that measure significantly impairs other project purposes. If the
mateniality of the differences in conditions is unknown, that absence of information should be
expressly noted A synthesis and presentation of information regarding the mateniality of
potential changes mn operations for fish populations. or the lack of such information, would help
inform the public and decision makers of the expected benefits or detriments of alternative

operations.

Tables ES.1 and ES.2 and the resource chapters in the Draft EIS should be revised to
provide a more meaningful comparison ameong all the altematives. Dually providing amalytic
information in both text and tabular or other graphic formats will best prowvide full and
understandable disclosure to the public and decision-makers of the relative mernits of each action
alternative and the No Action Alternative, and better inform and support any policy decisions
Feclamation makes at the end of the NEPA processes. Without revision, the companson of
alternatives in the Draft EIS will viclate NEPA s requirement to “present complete and accurate
information to decision makers and the public to allow an informed comparison of the
alternatives considered in the EIS.™ Nat Resources Defl Council v. US. Forest Sarv., 421 F.3d

797, 813 (9th Cir. 2003).
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H. The “Snapshot” Look At The Year 2030 For The Effects Analyses Is Not
Adequately Explained And Masks Aggregate Impacts

The Draft EIS states that it “analyzes future conditions projected for the Year 2030,” and| SLDOMWA
a “range of altematives” for coordinated operations “in the Year 2030." Draft EIS at ES-7, 3-1| WWD
and 4-1. The stated justification for looking to that single year is that “the coordinated long-term| SJRECWA
operation of the CVP and 5WP, as descobed in the altemmatives analyzed i this EIS, would| 30
contimue to at least 2030 before major changes to CVP and SWP operations would be
implemented.” Draft EIS at ES-7.

This dees not explain why the analysis excludes consideration of the years from 20135 to
2029. Looking only to a single year fifteen years from today, mn 2030, omits consideration of
impacts in the interim period. For example, if the existing reasonable and prudent altemnatives
continue In operation each year until 2030, they will likely result in water supply impacts in each
of those years. The nature of the impacts may change over that period, as other operations and
conditions change. If Reclamation has concluded that conditions, operations and impacts in
2030 will typify all the intervening years, it has not explained and justified that conclusion.
Another problem with limiting analysis to 2030 is it fails to consider fifteen years of impacts in
the aggregate. The impacts to farms and commumities and resources from one year of lost CVP
water supply in 2030 is not the same as the accunmlated mpact of 15 years of lost CVP water
supply. Finally, impacts of actions taken between now and 2030 may continue to be felt after
2030. For example, the Draft EIS projects increased use of groundwater to compensate for lost
surface supplies. That will create a deficit in groundwater supplies that will have impacts well
past 2030.

I The Draft EIS Fail: To Acknowledge Or Incorporate The Lessons From
Operating The Projects Under The BiOps The Past Seven Years

For thus NEPA review, Feclamation 15 not in a sifuation where it mmst rely entirely on |SLDMWA
projections and modeling to forecast what nught happen with implementation of the EPAs. |WWD
Feclamation has the umusual advantage of kmowing the actual, observed consequences of |SIRECWA
implementing the BiOps over the past seven years. That information 1s highly useful in |34
projecting what would likely occur with implementation of the FPAs between now and 2030.
Unfortunately, the Draft EIS fails to take advantage of that experience. Instead its amalysis
largely ignores and indeed contradicts the realized effects of mmplementing the BiOps.

As detaled below, the Draft EIS relies heavily on modeling and assumptions without
“truing up” those models and assumptions with what has actually occurred as a result of
operating the CVP and SWP to meet the FPAs since 2008, For example, it assumes that
groundwater will fully substitute for lost CVP and SWP supplies. But in fact, that is not what
has happened since 2008, Instead, shortages of surface water supply have resulted in extensive
fallowing of farm land, demonstrating that groumdwater in fact cannot folly replace lost surface
water supply. Further, in the years since the EPAs were adopted, the delta smelt and salmonid
species have further declined, not recovered. That experience should inform any assessment of
the supposed benefit of and necessity for the RPA prescriptions, and the impact of CVP and
SWP operations relative to other stressors. Yet, as described above, the Draft EIS fails to
critically examine the conclusions in the BiOps and RPAs at all.
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I, The Draft EIS Fails To Disclose The Limits Of Scientific Knowledge And
The Policv-Based Decision Facing Reclamation

The Draft EIS is deficient becanse it lacks an analysis and explanation of the substantial |SLDMWA
scientific uncertainties underlying the conclusions and prescriptions in the BiOps. When |\WWD
Feclamation is “evaluating the reasonably foreseeable significant adverse effects on the human | SJRECWA
envircnment in [the EIS] and there is incomplete or unavailable information,™ it is required to |32
“always make clear that such information is lacking™ 40 CFE. § 150222, The comments
submitted by the State Water Confractors extensively document such uncertainties, and the
scientific information not addressed in the Draft EIS. As the State Water Contractors note, the
Draft EIS neglects to identify relevant data and studies that contradict some of its premises, and
it treats mere hypotheses as accepted truths.

The available science falls well short of dictating any particular decision or specific
requirement, e.g. a particular limit on negative OME. flows for delta smelt, as essential to the
contimued survival of the species. For example, as a National Research Council report explaimed
about the OME. requirement for delta smelt:

there is substantial uncertainty regarding the amount of flow that
should trigger a reduction in exports. In other words, the specific
choice of the negative flow threshold for imtiating the BPA is less
clearly supported by scientific analyses. The biclogical benefits
and the water requirements of this action are likely to be sensitive
to the precise values of trigger and threshold values. There clearly
15 a relationship between negative OME. flows and mortality of
smelt at the pumps, but the data do not permut a confident
wdentification of the threshold values to use m the action, and they
do not pernut a confident assessment of the benefits to the
population of the action. As a result, the implementation of this
action needs to be accompanied by careful menitoring, adaptive
management, and additional analyses that permit regular review
and adjustment of sirategies as knowledge |'.1:|.1p]'t::l'l.rves.4

The Draft EIS should be revised to acknowledge and define this and similar gaps in knowledge
for decision makers, and the public. Even with the benefit of the most recent data available,
Feclamation's coming decisions will be predominantly pelicy cholces made in the context of
significant scientific imcertainty.

Part of the value of the WEPA process is its requirement te disclose and discuss the
relevance of conflicting, inconsistent data and vnavailable or incomplete data. Past regulatory
decisions taken without the guiding light of NEPA have been made with an unjustified claim of
certanty or necessity without acknowledgment of the significant uncertamty or imprecision that
accompanied such actions. This obscures the true weight of the policy decisions set before the
agency, and discourages honest and critical evaluation of policy options.

* Watiomal Fesearch Council (2012). Sustainsbles Water and Environmental Management in the California Bay-
Delta. Washingron DC: Mational Academdies Press, atpp. 210-211.
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In 2004, the National Feesearch Council issued a report addressing the degree of scientific 'SLDM'.,T_A
certamnty, or lack thereof, regarding measures imposed under the ESA for the protection of listed WD
fishes m the Klamath Fiver basin. Natonal Fesearch Council, Endangered and Threatemed | 5 JRECW A
Fishes in the Elamath River Basin: Couses of Decline and Swategies for Recovery. |32
Washington, DC:  The MNational Acadenues Press, 2004. To accomplish their charge. the | -qntinuad
committes developed “specific conventions for judging the degree of scientific support for a
proposal or hypothesis”™ in the Klamath biclogical opinioms. Jd. at p. 35. The committes
summanzed these conventions in the following table:

TABLE 1-I Categones Used by the Committes for Tudzing the Degree of
Scientific Support for Proposed Actions Puarsuant to the Goals of the ESA

Scienfific Possibly Potential to
Basis of Proposed Action Support Correct? b2 Incorrect
Innition, unsupported asserion None Tes High
Professionsl judsment inconsistent with
evidence None Unlikely High
Professional judzment with evidence absent Weak Tes Moderately
high
Professional judzment with some supporting
evidence Moderate Yes Moderate
Hypothesis tested by one line of evidence  Moderataly Yes Medearately
SITODE low
Hypothesis tested by more than one line of
evidence Stronz Yes Low

These or similar cniteria should be explicifly applied in the NEPA process here to assess the
strength of any scientific justification for the reasonable and prudent alternatives in the existing
BiOps, and any other proposed restrictions on CVP and SWP operations that are mntended to
benefit listed species. Doing so will assist decisionmakers and the public in better understanding
the choices to be made among alternatives.

Some have sought to justify restrictions on CVP and SWP operations even in the absence
of substantial scientific support, based on the “precautionary principle.” As the Klamath report
observed, however, “even when a policy decision is made to apply the precantionary principle,
the question of whether the decision is consistent with the available scientific information is
important. . . . At some point [] eming on the side of protection in decision-making ceases to be
precautionary and becomes arbitrary. One indication that policy-based precaution has given way,
to bias or political forces is a major inconsistency of a presumed precautionary action with the
available scientific information.”™ Id. at 315, If Feclamation makes a policy decision to apply
the precautionary principle here, that choice should be explicit, so that choice and the tradeoffs
mvelved are made clear to the public and any reviewing courts. That policy choice has not been
made explicit in past decisions. In the liigation regarding the 2009 Salmonid BiOp, fo
example, NMFS sought to justify a restriction on OME. flows based on precaution, but as
district court found “nowhere in the BiOp (or any other document in the administrative recor
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cited by the parties) [did] NMFS disclose its infent to use a “precautionary principle’ to design (SLDMWWA
the FPA Actions.” Consolidated Salmonid Cases, T13 F. Supp. 2d 1116, 1145 (ED. Cal. 2010). [WWD
SJRECWA
The Draft EIS does a poor job of describing the full extent of available scientific data, |32
and disclosing the scientific uncertainty underlying the necessity for and efficacy of the existing |rontinued
reasonable and prudent alternatives. The Draft EIS fails to disclose or acknowledge that there is
significant uncertainty regarding the effects of CVP and SWP operations on ESA-listed species,
and regarding the potential benefits of modifications to operations, such as those identified in the
existing EPAs. Current science does not, and camnot, dictate the precise modifications to CVP
and SWP operations, if any, that are necessary to avoid jeopardizing listed species. Rather, there
is a range of altemative actions that Feclamation could take that would comply with its legal
obligations, including its obligations under under ESA section 7, given the available scientific
data. Selecting an action within that range 15 essentially a policy decision, not a decision
ultimately dictated by science.

In sum, the WEPA review here should make clear the differences between what is known
based on the best available science, and where the appropriate decision makers mmst make policy
judgments in the face of uncertainty. Reclamation should be explicit in identifying the scientific
uncertainty associated with any restrictions on CVFP and SWP operations that are proposed as
necessary to comply with the ESA. and acknowledge that it is essenfially making a policy
decision. Peclamation’s policy decision should be informed by a mmultitude of considerations,
inclnding avoiding water supply impacts to its CVP contractors.

IT. THE ANAT VSIS OF IMPACTS RETATING TO WATER RESOURCES AND
AQUATTIC SPECTES SUFFERS FROM ADDITIONAL DEFECTS

An EIS"s discussion of environmental consequences “forms the scientific and analytical ,SI;IFE'F*P"""I'
basis™ for comparing the environmental impacts of the propesed action and the altemmatives. 40 WD .
CFR §1502.16. One of the purposes of NEPA is to ensure that “environmental information is | SJRECW,
available to public officials and citizens before decisions are made and before actions are taken. 33
The information must be of high quality.” 40 CEER § 1500.1(b). An EIS must provide “full
and fair discussion of significant environmental impacts and shall inform decisionmakers and the
public of the reasonable altermatives which would aveld or nunimmze adverse impacts or enhance
the quality of the human environment.” 40 CEFER. § 1302.1. NEPA requires that all federal
agencies, to the fullest extent possible, “utilize a systematic, interdisciplinary approach which
will insure the integrated use of natural and social sciences™ and “initiate and utilize ecclogical
information in the planning and development of resource-cmented projects.™ 42 US.C. §
433402)A), (H).

Al The Draft EIS AMakes Unreasonable And Unsupported Assumptions
Begarding Water Supplies And Associated Environmental Impacts

L. The EIS Unreasonably Assumes That Increased Groundwater Use
Will Fully Compensate For Lost Surface Water Supplies

The Draft EIS makes several unreasonable and unsupported assumptions regarding water
supplies that skew the envirommental effects analyses and cause environmental impacts to be
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masked or understated. First, the Draft EIS unreasonably assumes that future water demands | SLOMWA

will be met in dry and cntical dry years. The Draft EIS states: WWD
SJRECWA
Under the No Action Alternative and Second Basis of Companison, 33
it 15 assumed that water demands would be met on a long-term continued

basis and in dry and cotical dry years using a combination of
conservation, CVFE and SWP water supplies, other imported water
supplies,  groundwater, recycled  water,  infrastructure
improvements, desalination water treatment, and water transfers
and exchanges. It 15 anficipated that individual commumities or
users could be in a situation that would not allow for affordable
water supply options, and that water demands could not be fully
met. However, on a regional scale, it is anticipated that water
demands would be met.

Draft EIS at 5-67. This assumption is imreasonable and unsupported because it is grounded in
several other unreasonable assumptions, particularly regarding the availability of groundwater, as
discussed below.

Second, the Draft EIS unreasonably assumes that groundwater will not just continue to be | 5| Dpwa
available at current levels, but that groundwater use can be increased from cumrent levels, despite | oy
recent landmark legislation that will significantly regulate groundwater use. See e.g., Draft EIS | o \jpecwa
at 19-48 (describing assumed “mcrease in groundwater pumping of approximately 6 percent” in | 44
Sacramento Valley and San Joaquin Valley). The Draft EIS states: “The No Action Altemnative
and the Second Basis of Comparison assume that groundwater would confinue to be used even if
groundwater overdraft conditions continue or become worse.”™ Draft EIS at 3-68. The Draft EIS
only brefly acknowledges the California law regulating groundwater use, and then proceeds to
ignore the implications of the new law on the availability of groundwater to meet future water
demands. The Draft EIS states, in relevant part:

It 1z recogmized that in September 2014 the Sustamable
Groundwater Management Act (SGMA) was enacted. The SGMA
provides for the establishment of a Groundwater Sustamability
Agencies (GS5As) to prepare Groundwater Sustamability Plans
{G5Ps) that will include best management practices for sustamable
gromndwater management.

The SGMA requires the formation of GSPs In groundwater basins
or subbasins that DWE. desigmates as medium or high pnonty
based upon groundwater conditions identified using the CAGESM
results by 2022 Sustainable groundwater operations mmst be
achieved within 20 years following completion of the G5Ps. In
some areas with adjudicated groundwater basins, sustanable
groundwater management could be achieved and/or maintamed by
2030. However, to achieve sustainable conditions in many areas,
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measures could require several years to design and construct water SLOMWA
supply faciliies to replace groundwater, such as seawater WwWD
desalination. Therefore, it does not appear to be reasomable and SJRECWA
foreseeable that sustaimable groundwater management would be 34
achieved by 2030; and it 15 assumed that groundwater pumping continued

will confinue to be used to meet water demands not fulfilled with
surface water supplies or other alternative water supplies in 2030,

Diraft EIS at 5-68 — 5-60; see id. at 7-100 (“thus EIS analysis assumes that the new facilities or
conservation measures are not implemented by 2030. Therefore, reductions in groundwater use
i accordance with the SGMA are not anticipated unti] after 20307)

The assumphon that groundwater use will mcrease in 2030, despite SGMA, 15
unrezscnable and unsupported.  For starters, SGMA requires that groundwater basins in cnifical
overdraft begin being managed under groundwater sustaimability plans starting in 2020. Cal.
Wat. Code, § 10720.7(a)(1). The Draft EIS"s presumption that groumdwater availability will not
be affected in 2030, after ten years of implementing a sustainability plan for a basin in crifical
overdraft, is untenable. Likewise, the Draft EIS’s presumption that regulating agencies in other
basins will do nothing in the first eight years that they are supposed to be moving towards
sustainable use of groundwater is baseless. See Cal. Wat. Code, § 10720.7(a)(2) (requiring
submittal of groumdwater sustainability plans for other basins by 2022). The Draft EIS itself
admits that “in some basins and subbasins, SGMA actions could ke implemented early, and
sustainable groundwater management might be fully underway by 2030." Draft EIS at 7-142.
Yet, the Draft EIS presumes that SGMA implementation will not affect the volume of
groundwater available for nse in 2030. The Draft EIS fails to acknowledge that SGMA requires
annual reporting regarding water use to DWE. and also requires DWE. fo assess each basin’s
progress in achieving sustanability, at least every five years after a sustainability plan is
submitted. Cal Wat Code, § 10733.8. This means that the Draft EIS's assumption that the
status quo for groundwater use will be maintaimed up to and including 2030 is Incorrect, because
managing agencies will be required to demonstrate progress towards sustainability (e.g. using
less groumdwater) by 2025 or 2027, Further, the Draft EIS does not recognize that in some cases
sustainability may be achieved throwgh reductions in water demands {e.g. fallowing of
agricultural lands}, and that these reductions do not require new “water supply facilities” to be in
place before reductions are mandated. See Draft EIS at 5-68 — 5-65.

The Draft EIS fails to account for the fact that many of the groundwater basins that would
be affected by reduced surface water supplies from the CVP and SWP are basins that have been
identified as being in ciitical overdraft. The Draft EIS admits that ‘[d]ue to the low amoumnts of
average annual precipitation, limited surface water supply and extensive agricultural water use,
there are areas of significant overdraft that exist in the San Joagquin Valley Groundwater Basin.
Eight subbasins in the San Joaqun Valley Groundwater Basin were identified in a state of
crtical overdraft: Chowchilla, Eastern San Joaquin, Madera, Kings, Kaweah, Tule, Tulare Lake,
and Kem (DWE. 1980)." Draft EIS at 7-28. But the Draft EIS fails to explain how it is
reasonable to assume that groundwater use will increase n basins that are already in cnifical
overdraft, and which will need to be managed for sustainability starting m 2020. Cal Wat.
Code, § 10720.7(a)(1). How can the Draft EIS assume that in 2030, these hasins will be able to
sustain increased use of groundwater to make up for lost CVP and SWP surface water supplies?
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In fact, the Draft EIS elsewhere contradicts its own unreasonable assumption regarding | SLDMWA
SGMA and future groundwater use. In the discussion of cumulative effects on grovmdwater | WWD
resgurces, the Draft EIS concedes that SGMA is expected to result in reduced groundwater use. | SJRECWA
It states: 34

continuad
Implementation of SGMA, will have a beneficial effect on

groundwater resources, as most areas will develop plans to manage
groundwater extractions to not exacerbate further groundwater
level declines. The implementation of the SGMA in high and
medium groundwater basins would reduce the impacts on
groundwater levels, storage and groundwater supply by
implementing sustamable groundwater management plans and
actions at the local level.

Draft EIS at 7-142. The Draft EIS’s expectation that implementation of SGMA will alleviate
groundwater level declines is premised on SGMA resulting in reduced groundwater use. Yet, the
Draft EIS"s analysis assumes increased groundwater use in 2030,

Third, the Draft EIS assumes groundwater use can increase in the future, despite existing SLDMWA
conditions indicating limitations on the availability and wtility of groundwater. For example, the WWD '
EIS acknowledges that “there are several locations [within the Sacramento Groundwater Basin] LJI;EIC'E'-".
showing early signs of persistent drawdown, suggesting limitations due to increased groundwater gl-' v
use in dry vears. Locations of persistent drawdown include: Glenn County. areas near Chico in | =~
Butte County, northern Sacramento County, and portions of Yolo County.” Draft EIS at 7-14.
The Draft EIS states that the “persistent areas of drawdown [in the Sacramento Groundwater
Basin] could be early sigms that the limits of sustainable groundwater use have been reached in
these areas.” Draft EIS at 7-135. Yet, the Draft EIS fails to reconcile its assumption of increased
groundwater use in the future, with the existing conditions indicating that certain groundwater
basins may not be able to sustain even the current levels of groundwater use.

Several recent reports provide evidence that is it unreasonable for the Draft EIS to
assume that proundwater can make up the difference between fufure water demands and
shortages in surface water supplies. In recent years the lack of surface water supply has resulted
land fallowing, something that would not cceur if groundwater could simply be substituted for
lost surface supplies. As DWE recently reported, the experience in water years 2014 and 2013,
in which CVP south-of-Delta agricultural contractors received zero CVE water supplies, was
large-scale land fallowing and lest agricultural employment. As DWE observed: “[a]lthough
groundwater and water transfers may make up for some of the lost surface water supplies, cuts of
this magmitude [like those of 2014 and 2015] result in abandonment of permanent plantings such
as orchards and vineyards, large-scale land fallowing, and job losses in mural communities
dependent on agricultural employment™ DWE, 2015 Drought Brochure, at 11° DWER
estimated that almost 700,000 acres of land were fallowed in 2014, as a result of the water
shortages experienced that year. DWR, 2014 Public Update for Drought Fesponse, at 34.° The

* Availsble at hep:/www water ca.zov waterconditions docs DWE,_DroughtBroch_070815-web pdf
“Available at
herp:/foeww. water.ca. gov waterconditions docs TWE,_PublicUpdatefor Dronghifesponse_GromndwaterBasins pdf
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SLDMWA,

extent of land fallowing dunng the recent drought shows that durng imes of surface watea‘@iégcm:&'

shortages. such as the shortages that would cccur under the EPAs, groundwater does not serve as |35
a complete substifute. continued
In addition, the existing problems with land subsidence provide evidence that there are| SLOMW
sigmificant and irreversible consequences of relying on groundwater to make up for surface water | vywD
shortages. For example, a WASA report from Amgust of 2015 shows that areas of the Central| 5 JRECW
Valley have suffered extreme land subsidence during the recent drought. During the period of| 55
May 2014-Tamuary 2015, NASA observed that certain areas of the Central Valley subsided by
over 13 inches. WASA, Progress Beport, at 1.7 This land subsidence is, or threatens to, impact
major infrastmcture, including the Califormia Aqueduct and Mendota Canal, which provide
crifical conveyance of surface water supplies throughout California.  See id. (subsidence of
approximately 14 inches observed within a half a mule of the Califormia Aqueduct). The NASA
report shows how subsidence rates can accelerate with increasing reliance on groundwater. For
example, the report states that during the period of July 2013 through March 2015, a subsidence
bowl near the California aqueduct “impacted the agqueduct significantly,” causing & inches of
subsidence along a 1.3 mile stretch of the aqueduct. Id. at 14-15.

The Draft EIS’s unreasonable assumption regarding future groundwater use is a SLDMWA
significant error for several reasons. For one, the EIS assumes that groundwater will effectively WWD .
make up the difference between future water demands and other water supplies. Draft EIS at 5- SJRECWA
68 — 5-69. In addition, the EIS presumes that groundwater will provide over one-third of the| 37
total future water supplies. See id. at 3-68, Table 5.10 (identifying groundwater as providing
2,644,047 acre-feet of the total 7,798,561 acre-feet future water demand). Most importantly, the
unrezsenable assumption regarding future groundwater supplies permeates the amalyses of
environmental effects and causes environmental effects in nmltiple resource categones to be
understated.

2. The Draft EIS"s Unreasonable Assumptions Regarding Water
Supplies Skew The Analyses Of Other Resource Categories

{a)  Impacts To Agricultural Resources Are Underestimated

The Draft EIS s unreascnable assumptions regarding future use of groundwater skew the ISI;‘EE-M'\'-.-.-’-‘-.
analyses of impacts to other resource categories. For example, the analysiz of impacts to i'”"" L
agricultural resources assumes that groundwater use in 2030 will increase, in respense to SJRECW,
reductions in the availability of CVP and SWP water supplies. “The analysis does not restrict 38
groundwater withdrawals based upon groundwater overdraft or groundwater quality conditions.™
Draft EIS at 12-24. While the Draft EIS acknowledges that “the Sustanable Groundwater
Management Act requires preparation of Groundwater Sustamnabihity Plans (G5Ps) by 2020 or
2022 for most of the groundwater basins in the Central Valley Region.” the EIS still assumes that
“Central Valley agriculture water users would not reduce groundwater use by 2030, and that
groundwater use would change in response to changes CVP and SWP water supplies.” Id. The
presumption that agriculture water users would be able to increase groundwater use as needed to
support existing cropping levels, despite being subject to stricter regulation of groundwater use is

" Availabla at hrtp:www. warer.ca. gov sroundwaserdocs MASA_REPORT pdf
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unreasonable, and disguises the potential for land fallowing and other impacts to agnicultural) SLOWMW;
production. Due to this unreasonable assumption, the Draft EIS concludes that implementation| Wy

of the RPAs will not measurably reduce agricultural production. For example, the Draft EIS| SURECW,
concludes that “Agricultural production in the Sacramento Valley would be simular (Jess than 5| 33

percent change) under the No Action Altemnative and the Second Basis of Companson over long-| continued
term average conditions and in dry and critical dry years due to increased use of groundwater . .
." Draft EIS at 12-28. The Draft EIS reaches the same flawed conclusion with respect to
agricultural production in the San Joaquin Valley. Seeid. at p. 12-30.

The Draft EIS’s conclusions regarding no significant impacts to agricultural production
are alse contradicted by substantial evidence indicating that lands will be fallowed in response to
reductions in surface water supplies from the CVP and SWP. In Westlands Water District, for
example, land fallowing has significantly mecreased durng the last two years of zero percent
CWVP confract allocations to Westlands. See Exlubat C, Westlands Water Distnict Water Supply
Graph, attached. In 2014, farmers within Westlands fallowed over 200,000 acres and farmers are
expected to fallow a similar amount of acreage in 2015, due to the lack of CVP surface water
supplies. The Draft EIS itself acknowledges that “[in extreme dry peniods, such as 2014 when
there were no deliveries of CVP water to San Joaquin Valley water supply agencies with CVP
water service contracts, permanent crops were removed because the plants would not survive the
stress of no water or saline groundwater (Fresno Bee 2014)." Draft EIS at 12-10. Yet, the Draft
EIS does not appear to apply these observed facts to its analysis of how agricultural resources
will be impacted by reduced CVP and SWP deliveries in the future.  And despite the recognition
that farmers have fallowed crops because saline groundwater 1s not switable for certain crops, the
Draft EIS does not consider groundwater quality as a factor in evaluating the ability to increase
groundwater use for agricultural production. See Draft EIS at 12-24 (“The analysis does not
restrict groundwater withdrawals based upon groundwater overdraft or groundwater gquality
conditions.”).  The observed trends in land fallowing in response to reductions in surface water
supplies need to be mcorporated into the EIS's analysis of expected impacts to agricultural
production.

(b)  Socioeconomic Impacts Are Underestimated

The Draft EIS's umreasonable assumption about groundwater use, and resulting E‘:!__E!I'-.’I'.“.'
conclusions regarding effects on agriculture, skew the analysis of socioeconomic impacts. The [V'WD .
assessment of socicecomomic impacts to agriculture-dependent commumities in the Central |SJRECW:
WValley region is grounded in the faulty assumption that “the impact to irigated acreage and 39
agricultural production is relatively small” and that “{m]ost of the change imn CVP or SWP
irmigation supplies would be offset by changes in groundwater pumping, with only small changes
m crop acreage in production.” Draft EIS at 19-39. In fum, the Draft EISs estimates of
socipeconomic mpacts associated with reduced agricultural production are gross underestimates.
For example, the Draft EIS states:

The agncultural production value under long-term average
conditions would be reduced by less than 1 percent (316
million/year in the Sacramento Valley and $0.5 millionyear in the
San Joaquin Valley) primanly due fo an increase in groundwater
pumping of approximately & percent. The agricultural production
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value under dry and crtical dry conditions also would be reduced [ i"_—ff'; WA
by less than 1 percent ($113 million‘vear in the Sacramento l':‘J‘Ié EIC' VA
Valley and $20.3 million/vear in the San Joaquin Valley) primarily gg b
due to an increase n groundwater pumping. o ned

Draft EIS at 1948  If reascnable assumptions were made regarding groumdwater use and
agriculture production, the estimated socioeconomic impacts of implementing the EPAs would
be significantly greater.

The Draft EIS significantly underestimates the sociceconomic impacts of reduced CVP
and SWP water supplies. For example, the Draft EIS concludes that implementation of the
EPAs will only result in the loss of 254 agrnicultural-related jobs in the San Joaquin Valley mn dry
or cotically dry years. See Draft EIS at 19-49, Table 19-61. Yet, existing literature provides
evidence that past reductions in CVP and SWP water deliveries have resulted in significantly
more lost jobs than the Draft EIS estimates. For example, several economic reports have
estimated the number of jobs lost as a result of reductions m CVP and SWP water deliveries in
2009, and one of the most recent reports estimates that 9,100 agncultural-related jobs were lost
in the San Joaquin Valley as a result of the 2009 water supply reductions.® The report also found
that the lost jobs comesponded to land fallowing that occurred in response to reductions in CVP
and SWP water deliveries, and estimated that “the 2009 water supply reductions reduced
harvested acreage in the San Joaquin Valley by 240,000 acres .. " Id. Ts report indicates that
reductions in CVP and SWP water deliveries would be expected to result in significant losses in
agricultural-related jobs, and contradict the Draft EIS s conclusion that similar job losses will not
occur in the future in response to reductions in water deliveries. The Draft EIS must look at
empirical data and existing literature to inform its conclusions regarding impacts to agriculture
and agricultural-related jobs.

The actual impacts to agriculture-dependent communities from reduced CVP and SWP
water supplies are not revealed in the Draft EIS, but the importance of agniculture to the Central
Valley economy is clear. The Draft EIS fails to identify the percent of the total workforce within
the Central Valley region that depend on agniculture for employment, but the Draft EIS does
show that over half of the state’s farm employment is in the Central Valley region.  See Draft
EIS at 19-9, Table 19.10. The Draft EIS also acknowledges that “farmung 1s one of the most
important basic industries n the Central Valley; and supports many other businesses including
farm inputs (e.g., fertilizer, seed, machinery, and fiel) and processing of food and fiber grown on
farms. As a result, employment both directly on farm and indirectly dependent on farming is
higher than the values™ reported in the Draft EIS for “farm employment.”™ Id. at p. 19-14. For
example, as the Draft EIS acknowledges, a “study of the local economy in four counties of the
San Joaguin Valley found that, for every on-farm job, about two and one-half additional jobs are
supported because of inputs purchased for farming operations (NEA 1997).7 Id. at p. 19-14.
This means that there are cascading sociceconomic impacts that result from decreased
agriculture productivity. The central role of agriculture in Central Valley communities makes it

“ Anffhammer, M., Foreman K., and S5unding, D). (2014) Tuming Water Into Jobs: The Impact of Surface Water
Dieliveries on Farm Employment and Fallowing in California’s San Joaquin Valley, Submitred for publication, atp.
4
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SLDMWA
WWD
even more citical that Reclamation include reasonable assumptions regarding water supplies|SJRECWA
and regarding the corresponding impacts on agniculture of reduced water supplies. a9
continued

(c) Environmental Justice Impacts Are Underestimated

Due to the Draft EIS’s unreasonable assumptions about groundwater use and in fum, | SLDMWA
agriculture and agriculture-dependent commumities, the Draft EIS provides no analysis of the | WD
environmental justice impacts that result from reduced CVP and SWP water supplies. Despite | 5 JRECWA
the Draft EIS's acknowledgment that commmmities throughout the Central Valley, and | 4p
particularly the San Joaquin Valley, are areas with higher concentrations of minority populations
and/or populations below the poverty level, the issue of environmental justice 1s left unexamined
in the Draft EIS. The Draft EIS states the reason for this omission is that changes in employment
related to imgated agniculture and M&T water supplies would be similar under the BPAs and
compared to the Second Basis of Companison, and therefore, “these changes are not analyzed in
this EIS.” Draft EIS at 21-46. However, as explamed above, the Draft EIS’s assumption that
groundwater can provide a substitute for reduced CVP and SWP water supplies due to
implementation of the BPAs is unreasonable and contrary to observed conditions in the San
Joaguin Valley. Reduced CVP and SWP water supplies have, and will continue to have, a
significant impact on the agneultural comnmmities throughout the Central Valley, and will canse
environmental justice mmpacts on communities that are already suffering.

The Draft EIS acknowledges that many of the areas that would be impacted by reduced
water deliveries from the CVP and SWP, such as the San Joaquin Valley, are areas with higher
concentrations of minonity populations and/or populations below the poverty level. For example,
the Diraft EIS recognizes that portions of the San Joaguin Valley are considered “poverty areas™
“Merced, Fresno, Tulare, and Kem counties are defined as poverty areas because more than 20
percent of the populations in these counties are below the poverty level” Draft EIS at 21-16.
Also, “[t]here are commumities within these counties that have higher concentrations of minerity
populations and/or populations below the poverty level. These communities are mamly farmung
communities that have been impacted by loss in agricultural employment . . .7 Jd. There is no
debate that these communities are disadvantaged commumities that are negatively impacted by
the lost agricultural employment that results from reductions in surface water supplies.

Conditions during the recent drought exemplify the types of impacts that ccour in these
disadvantaged commumities, due to reductions in water supplies and the resulting land fallowing.
As the EIS describes: “increased levels of land fallowing on imgated cropland in the San
Joagquin Valley has resulted in significant economic losses in small farming commumities. Higher
than typical unemployment rates has resulted in increased food msecurity.” Draft EIS at 21-21.
The Draft EIS recognizes that agriculture-dependent commumities, such as Huron and Mendota,
have expenienced increased imemployment and increased reliance on social services “at a time
when both agmcultural cultivated acreage and farm employment in the area declined; and
mchuded five consecutive vears with reduced water availability . . .7 Draft EIS at 21-23. The
observed relationship between reduced surface water supplies and reduced agricultural
productivity and farm employment shows that the reductions in CVP and SWP water supplies
due to implementation of the EPAs will negatively impact these agneulture-dependent
commumnities. The Draft EIS’s failure to provide any amalysis of the emvironmental justice
impacts to these areas with higher rates of minority populations and/or poverty levels from lost
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SLDMWA
farm employment is an alarming omission. These commmumnities are already disproportionately 'i"r"ﬂ"'D .
suffering and the Draft EIS cannot tum a blind eye to the known environmental justice impacts SJRECWA

that result from reduced CVP and SWP water supplies. 40
continued

(d)  Air Quality And Public Health Impacts Associated With Land
Fallowing Are Underestimated

The Draft EIS's unreasonable assumptions regarding future use of growndwater also SLDMWA
infect itz analysis of air quality impacts. As explained above, recent history shows that WWD
groundwater does not adequately make up for water shortages. Shortages in the almost seven SJRECWA
years that the Smelt BiOp EPA has been implemented (six of which the Salmon BiOp FPA was 41
also being implemented) have resulted in large-scale land fallowing. Because the Draft EIS does
not properly acknowledge the extent of land fallowing that results from implementation of the
EPAs, the air quality effects associated with fallowing, including increased levels of airbome
dust and particulate matter and increased nsk of exposure to Valley Fever, are necessanly
underestimated in the Draft EIS.

The Draft EIS acknowledges that “{ajir quality issues may be exacerbated under dry
conditions. When water supplies and imigation levels are decreased im whan, mural, and
agricultural areas, there is increased potential for the formation and transport of fugitive dust.”™
Draft EIS, at 16-13. Yet, the Draft EIS states that because “imigated acreage under Altematives
1 through 5 would be similar to imigated acreage under both the No Action Altemative and the
Second Basis of Comparison[.] . . . there would be no change in potential for dust generation.™
Draft EIS at 16-24. This is a mistake. As explained above, there are significant changes in
imigated acreage due to implementation of the RPAs that necessarily result in a change in the
potential for dust generation. Reclamation must analyze the concomitant air quality impacts.

Feclamation nmst alse go one step further and ensure that any effects on air quality do
not violate the federal Clean Air Act, 42 USC. §7401 ef seg. The Draft EIS already
acknowledges that numerous counties im the Central Valley Region are designated as
nonattaimment for Ozone, PM 2.5, and PM 10 under state and federal Clean Air Act standards.
Draft EIS at 16-82 — 16-9. Because of this, Reclamation 15 required to comply with vanous
reductions and control measures designed to meet the National Ambient Air Quality Standards.
It could wiolate the Clean Air Act if Eeclamation chooses an altermative that worsens Ozone,
PM. 25, or PM 10 because doing so could viclate measures already in place to rectify air
quality problems n existing nonattainment areas. The Final EIS must make these trade-offs
clear.

The federal Clean Air Act also prohibits Peclamation from engaging in any activity
which does not conform to a Clean Awr Act implementation plan. 42 TUS.C. 42 USC. §
7506(c). Accordingly, the Final EIS should analyze the altematives in a manner that allows the
decisionmaker to determine whether or not implementation would be consistent with existing
implementation plans. Unfil the shortconungs i Chapter 16 are comected, the Draft EIS's
analysis of air quality impacts is insufficient.
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